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FOREWORD 


Among its duties under the rules of the House of Representatives 
the Committee on Goverment Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efliciency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization, and decision-making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 10—DEPARTMENT OF THE TREASURY 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Secretary of the Treasury :) 
NovEMBER 19, 1956. 
Hon. Grorce M. Humpurey, 

Secretary of the Treasury, 
Department of the Treasury, Washington, D. C. 

Dear Mr. Secretary: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government Oper- 
ations is undertaking a survey and study of administrative organiza- 
tion, procedure, and practice in the Federal agencies. We are enclos- 
ing a questionnaire and we request that you furnish the committee 
the answers to the questionnaire on the dates shown in the following 
schedule: Section I, rulemaking, December 20, 1956; Section IT, adju- 
dication, January 15, 1957; remaining sections, February 15, 1957. 
Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Witu1am L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE DEPARTMENT OF THE 
TREASURY BY THE EXECUTIVE AND LEGISLATIVE REOR- 
GANIZATION SUBCOMMITTEE OF THE HOUSE GOVERNMENT 
OPERATIONS COMMITTEE 


PREFACE 


Government operations involve procedure and subject-matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


Intropuctory Notre 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency” means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (b) the statutory and agency terms, conditions 
and procedures under which such grants are made and administered ; 
and (c) the statutory and agency terms, conditions, and procedures 
for revocation, withdrawal, and termination of such grants. By way 
of example, the statutory and agency standards for the making of 
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loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


1. RULEMAKING 


What legislative or quasi-legislative powers—often referred to as 
vale making—does your agency exercise? 

(a) "Give e statutory re ference to, and brief description of, each 
such power. 

(b) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

To what extent are the functions of your agency performed 
pursuant to a general grant of authority to make any or all rules 
necessary for the administr ation of the relevant act. Please set forth 
the statutory provisions. 

Describe for each of the categories listed in 1 through x11 rule- 
making process followed as to— 

(a) Manner of collection of data for determination. 
(6) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(d) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 
1. Procedural rules. 
11. Substantive rules: 
111. General statements of policy. 
. Interpretative rules. 

Stet ments of the ge neral course and method by which functions are 

channeled and determined. 
Rules relating to the availability of information to the publie and 
site access to or denial of matter contained in the agency’s files. 
vir. Rules relating to public property, including the use and disposi- 
tion of land. 
vill. Rules relating to the making of loans to public or private parties. 
1x. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes. 

Rules or instructions relating to standards for negotiation of and 

the grant of contracts. 
x1. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 
x11. Rules of practice. 
xii1. Rules relating to agency management, organization, and per- 
sonnel. 
4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 
(a) Notice. 
(6) Hearing. 
(c) Record of the hearing. 
In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 
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5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 

(6) The forms for written submissions. 

(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereb 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc.—explain and specify? 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any military, naval, or foreign affairs function of the 
United States; or 

(6b) Any matter relating to agency management or personnel; or 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Describe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(6) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
to its effective date because the rule was one granting or recognizing 
exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 
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12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
copies of rulings. 

14. As to each rulemaking power, comment on the adequacy— 
either in statutory language or in legislative history—of the eongres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 


Il. ApsuDICATION 


1. What judicial or quasi-judicial powers—often referred to as ad- 
judication—does your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in every class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(b) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(f) Motions. 

(g) Prehearing and pretrial conference and agreement. 

(hk) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 

(i) Discontinuance or dismissal of proceedings by agency 
action. 
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(7) Consent orders. 
(k) Default adjudication. 

1. Proceedings in general between private parties in which the Govern- 
ment is not directly a party. 

11. Proceedings in general in which the Government directly is a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency's files. 

1v. Decisions and/or opinions relating to public property, including 
the use and disposition of land. 

v. Decisions and/or opinions relating to the making of loans to public 
or private parties. 

vi. Decisions and/or opinions relating to the making of grants 0 
public funds to pricate and public parties for rehabilitation, education 
and other purposes. 

vit. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of vour agency requiring: 

(a) Notice. 

(6) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type sheanad kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views. 

(6) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(b) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 
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_ 9. What proportion of the adjudications made by your agency 
involve: 

(a) Any military, naval, or foreign affairs functions of the 
United States. 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Isit the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. Describe briefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a subsequent trial of the law and 
the facts de novo in any court. 

(b) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of employee representatives. 

12. What proportion of the adjudication by your agency falls within 
each of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each adjudication function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

15. Under what circumstances does your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 
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16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

18. To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency? Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules and (6) matters 
to be decided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class? 

23. If the agency has trial examiners, how many examiner decisions 
were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proceedings during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(b) During the same period, how many trial examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing of 
exceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the agency prior to assignment 
to the trial examiners. 

(6) The average time the case was before the trial examiner in hear- 
ing and report. 

(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and all other functions. 

30. (a) List all petitions pending before the agency as of October 1, 
1956. 

(6) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
denied. 

31. To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases vou follow the doc- 
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trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


Ill. Separation or FuNcTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(6) Appeal of initial or recommended decision. 

(c) Final decision by chief executive authority. 

5. In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 

(7) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

6. What procedures are adopted by the chief executive officials 
within your egency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

7. In reviewing recommended or initial decisions of hearing officers 
or other off cials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(b) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 
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9. To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c), shall 
not “‘be applicable in any manner to the agency or any member or 
oe of the body comprising the agency’’? 

. What provision is made to furnish the final adjudicating official 
(a) ht a complete record of the case, and (6) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. Inspection oF Recorps 


List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in each case. 

3. What matters filed by persons are available for public inspection? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

What is the practice or method of making public information 
accessible to interested members of the public? 

6. What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

Is the vote taken on actions before your agency available for 
public inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WorKLOAD AND STAFFING PATTERNS 


. Describe the workload and backlog of your agency in the exercise 
of. each of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference. ) 

2. List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to sapediie rulemaking and adjudication and the 
background for such changes. 

5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 
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VI. Uxtrrormtty oF ADMINISTRATIVE PROCEDURE 


1. Have you sought to make your agency’s procedures for rule- 
making and for adjudic ation uniform with those of other agencies of 
the Government? 

If so, describe briefly success attained and problems encountered. 

To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Runes ror Apmrsston To PRAcTICE AND FOR AVOIDANCE OF 
ConFuicts oF INTEREST 


Describe your rules for admission to practice before your agency 
and for representation. 

Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
members and employees. 

Have vou sought to make your agency’s procedures in these 
matters uniform with those of other agencies of the Government? 

4. If so, describe briefly success attained and problems encountered. 


VITL. Exemptions From THE ADMINISTRATIVE ProcepURE AcT 


Are any of your functions exempt from any of the provisions of 
tne ‘Administrative Procedure Act. 

If so, describe and state reasons therefor. (Where answers given 
incl relate in whole or in part to this section please make cross- 
reference.) 


IX. Court Decisions AFFECTING AGENCY FUNCTIONS 


Cite all major court decisions affecting agency procedural functions 

giv ing: 
Reference to particular agency function affected including refer- 

ence to pertinent part of this questionnaire, and 

2. Synopsis of court opinion, and 

3. Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 








DEPARTMENT OF THE TREASURY 


Answer of the Department of the Treasury to questionnaire on admin- 
istrative organization, procedure, and. practice submitted by the 
Kwvecutive and Legislative Reorganization Subcommittee of the 
Tlouse Government O perations Committee 


THr General CouNSEL OF THE TREASURY, 
Washington, January 29, 1957 
Hon. Wititiam L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 

Drar Mr. Cuatrman: There are enclosed herewith, in response to 
your letter of November 19, 1956, 12 copies of the Treasury Depart- 
ment’s replies to section I (rulemaking) of the questionnaire on 
administrative organization, procedure, and practice submitted with 
your letter. 

Very truly yours, 
Frep C. Scripner, Jr., 
General Counsel. 
1. RULEMAKING 


Answer to question 1 


The Treasury Department exercises the rulemaking powers inci- 
au to each of the multifarious and variant functions a duties that 
it is required by statute to perform through its several operating 
bureaus and offices. The major ones are: 

Internal Revenue Service 

Bureau of Customs 

United States Savings Bonds Division 

Coast Guard 

Office of the Comptroller of the Currency 

Bureau of Engraving and Printing 

Bureau of the Mint 

Bureau of Narcotics 

United States Secret Service 

Bureau of Accounts 

Bureau of the Public Debt 

Office of the Treasurer of the United States 

Office of International Finance 

Foreign Assets Control Division 
‘The functions and duties of the several operating bureaus and offices 
are summarized in the United States Government Organization Man- 
ual with citations.of pertinent authority. 

1. (a) There are literally hundreds, and perhaps thousands, of sep- 
arate statutory provisions conferring rulemaking authority on the 
Secretary of the Treasury or his appropriate aihordinates It has 
been stated that there are 1,338 places in the Internal Revenue Code 
of 1954 in which the Secretary oe his delegate is directed or authorized 
to prescribe regulations. It would not be possible within reasonable 
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limits to isolate and cite all statutory provisions conferring rulemak- 
ing authority with respect to all of the functions of the numerous 
Treasury Department bureaus and activities. There follows a cita- 
tion of the principal rulemaking authorities grouped by bureaus and 
offices : 

This schedule undertakes to cite the principal statutory provisions conferring 


rulemaking authority on the Secretary of the Treasury or his appropriate sub- 
ordinates, grouped by bureas and offices. 


GENERAL 


5 U.S. C. Gee 2222s. Authorizes the head of each department to prescribe regu- 
lations for the government of his department, et cetera. 


INTERNAL BEVENUE SERVICE 


26 U.S. C. 7805 (a)__. Authorizes the Secretary or his delegate to prescribe rules 
and regulations for the enforcement of the Internal 
Revenue Code of 1954. 


BUREAU OF CUSTOMS 


IGT B,C 0G2.. aeaus Secretary of the Treasury authorized to prescribe rules 
and regulations relating to imports. 
107) 6.0, 1024. 2 Secretary of the Treasury authorized to make rules and 


regulations under the Tariff Act of 1930. 
19 U. S. C. 1644, 49 Authority to provide by regulation for the application to 
U.S. C. 177 (b). civil air navigation of customs laws and regulations; 
Commissioner of Customs (by Reorganization Plan No. 
26 of 1950, the Secretary of the Treasury) authorized to 
apply to civil aircraft the laws and regulations relating 
to the entry and clearance of vessels. 

OTR Gh Ad tel Commissioner of Customs (by Reorganization Plan No. 26 
of 1950, the Secretary of the Treasury) charged with 
decisions on questions relating to issuance of vessel 
registers, enrollments, and licenses. 

:e. ©. 2... . Commissioner of Customs (by Reorganization Plan No. 26 
of 1950, the Secretary of the Treasury) charged with 
supervision of vessel admeasurement laws. 


19 U. S.C. 1499___.___. Authorizes regulations on examination of imported mer- 
chandise. 

19 U. S. C. 1321___.___. Authorizes regulations on certain administrative exemp- 
tions from duties. 

19 U: 6:0. 1406... Authorizes regulations for the declaration and entry of 


certain merchandise. 


COAST GUARD 


BS Oe | Pilot rules for certain inland waters. 

Gee Cis Sess SOBs Boundary lines of inland waters. 

$3:U;. 4 C162... 2. Regulation of length of towlines, 

£8 Se Pilot rules for Great Lakes and their connecting and tribu- 
tary waters. 

ie ee Anchorage and navigation regulations for St. Marys River, 
Mich. 

33-0. BC. 353_ 2225 Pilot rules for western rivers. 

66 FC. Boaters Regulations regarding safety of life on navigable waters 
during marine regattas or marine parades. 

oo eA te Security of vessels and waterfront facilities. 

33 U.S. C. 360, 148a__. Lights for Coast Guard vessels of special construction. 

43 U.S. ©. 1333____.._. Safety of life and property on artificial islands and fixed 
structures on the outer Continental Shelf. 

Se Ta et th oa Correction of military records of the Coast Guard. 

14 U.S. C,'92, 93, 831, Coast Guard administration 

642, 633. Aidt rlie o . . 


1U. S.C. 3, 87 j 4 ‘ 
1 “ny = oe 83, 8,4 Aids to navigation. 
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14 U. S. C. 86, 92, 33 
U. 8. C. 409. 

ee = a 92, " Lighting of bridges. 

46 U. S. C. STGiab. cues Regulations to carry out in most effective manner pro- 
visions of title 52 (Regulation of Steam Vessels) of 
the Revised Statutes and to prohibit useless and un- 
necessary whistling. 

46 U.S. C. 416.......- Regulations necessary to secure execution and carry out 
provisions of title 52 (Regulation of Steam Vessels) 
of the Revised Statutes. 

SU. SB. Gi Zacnacenmen Superintendence of commercial marine so far as vessels 
and seamen are not subject to supervision of any other 
officer of the Government. 

G0).U. 8: C, 1OB8. 00 asksi Application of inspection laws to foreign vessels acquired 
by Secretary of Commerce. 

46 U. S. C. 391 a, 404, Deck and engineer officers’ licenses. 

405, 224, 226, 228, 
229,. 214, 230, 233, 
225, 237, 367, 672a, 


11382; 50,.U. 8S. C. 


} Marking of wrecks. 


198. 

46 U.S. C. 229a-229h__ Radio officers. 

46 U.S. C. 526f, 526p__ Motorboat operators’ licenses. 

46 U.S. C. 247-2 ue Staff officers. 

46 U. 8. C. 689.222. Certification of merchant seamen. 

46 U.S. C. 6482s Continuous discharge books and certificates of identifi- 
cation for merchant seamen. 

46 U. 3. Oo: Gra..a Requirements, qualifications, and regulations as to 
crews. 

46 U. 8. C. 481.2 ue Requirements for lifeboatmen. 

46 U. S.C. 39las iu. Requirements for tankermen. 

46 U. 8S. C. 648, 688, Shipment and discharge of seamen. 

689. 

6 U.. 6. OG ean Allotments of seamen. 

46 U. S. C. 526p______- Regulation of motorboats and certain vessels. 

46 U.S. C. 391a__..__ Inspection of tank vessels carrying combustible and 
flammable bulk cargoes. 

46 U.S. C. 468a______- Provisions to guard against and extingish fires on vessels 
subject to Coast Guard jurisdiction. 

46 U.S. C. 85a, 88a__. Loadlines for merchant vessels of 150 gross tons and 
over. 


46 U. 8. C. 482, 483, Bulkheads and subdivision loadlines for passenger 
369. vessels. 


46 U. 8. C. 404-409, Marine engineering requirements for vessels. 
411, 412, 435. 


46 U. S. C. 361-440___ Inspection of vessels. 


46 U. S. C. 451-498__. Transportation of passengers and merchandise by steam 
vessels. 

46 U.S. C. 367___--._- Seagoing vessels. propelled by internal-combustion 
engines. 

46 U.:8.. 0. 369... Construction, alteration, or repair of passenger vessels of 


100 gross tons or over. 
46 U. S. C. 391, 391a, Electrical engineering for merchant vessels. 


392. 
46 U. S. C. 239_______ Investigations of marine casualties and accidents. 
46 U. S. C. 239, 710c, 5\Suspension or revocation proceedings regarding licenses, 
U.S. C. 1001-—1011__ certificates, or documents issued to seamen. 
46 U. S. C. 382b_____ Charges for extra compensation paid civilian marine 
inspectors, etc. 
460. S: ©. Ss... cee Loading and stowage of grain cargoes. 
6 Us By Ba ccntentcntes Dangerous cargo regulations. 
Authority to waive navigation and vessel inspection laws 
in interest of national defense. Act of Dec. 27, 1950, 
64 Stat. 1120, note preceding 46 U. S. C. 1. 
26. Bt) 460. as Approval of appliances and materials for use on vessels. 
46 U. S. C. 1333_______ Civilian nautical schools. 


46 U. 8. C. 288_____... Numbering of undocumented vessels. 
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OFFICE OF THE COMPTROLLER OF THE CURRENCY 


12 U. 


Rte ws. d 


Authorizes the Comptroller of the Curreney to prescribe 
limitations and restrictions on the purchase by a na- 
tional bank for its own account of investment securi- 
ties, and also to issue regulations defining the term 
“investment securities.” 


12 U. S. C. 84 (10)____ Authorizes the Comptroller of the Currency to define the 


ISO BOL LL é 


31 U. 8. C. 316¢, 316d__. : 


31 U. S. C. 316b___--. 
DA Ale. Re. Peis 
$1°U. S/O. 882... 2 

26 U. 8. C. 4702 (a)__- 


RL LU d 


terms contained in that subsection which pertain to 
obligations to national banks secured or covered by 
guaranties, or by commitments or agreements to take 
over or to purchase, made by agencies of the U. 8. 
Government. 

Authorizes the Comptroller of the Currency to prescribe 
rules and regulations under which national banks may 
act as the agent for any fire, life, or other insurance 
company. The 11th paragraph of sec. 13 of the 
Federal Reserve Act as added by the act of Sept. 7, 
1916, 39 Stat. 753. 

Authorizes the Comptroller of the Currency to prescribe 
rules and regulations under which national banks may 
make loans secured by leasehold interests. 


BUREAU OF THE MINT 


Authority to collect information requested by the In- 
ternational Monetary Fund, pursuant to determina- 
tions made by the National Advisory Council on Inter- 
national Monetary and Financial Problems and the 
Bureau of the Budget. 

Authority to prescribe the conditions under which gold 
may be acquired and held, melted, or treated, etc., for 
industrial, professional, or artistic use; by the Federal 
Reserve banks for settling international balances: and 
for other purposes not inconsistent with the purposes 
of the Gold Reserve Act of 1934. 

Authority, with the approval of the President, to pre- 
scribe the rates, terms, and conditions for purchases of 
gold by the United States. 

Authority to prescribe the rates, terms, and conditions 
for sales of gold by the U. S. Government. 

Authority to prescribe regulations governing the receipt 

of newly mined domestic silver at the United States 

coinage mints. 


Authority, with the approval of the President, to investi- 


gate, regulate, or prohibit the acquisition, 


importa- 
tion, transportation of silver. 


Authority, with the approval of the President, to pre- 


scribe regulations deemed necessary to carry out the 
provisions of the Silver Purchase Act. 

Authority to fix the charges at the United States mints 
and assay offices, so as to equal costs, vested in the 
Director of the Mint, with the concurrence of the Sec- 
retary. 

BUREAU OF NARCOTICS 

Secretary or his delegate shall direet the manner in 
which manufacturers, producers, eompounders, or 
vendors of preparations of limited narcotic content 
shall keep record of all sales, exchanges, or gifts of 
such preparations. 
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26 U. S. C. 4702 (¢)_-- Secretary or his delegate may by regulation prescribe the 


manner in which the right to exemption from stamp 
tax may be claimed by officials of the United States, 
Territories, District of Columbia, or insular posses- 
sions, State or municipal governments, engaged in the 
exercise of their official duties, in any (narcotic) 
business. 

26 U. S. C. 4705 (ce) Secretary or his delegate is given right to find and by 

(2) :¢(B). regulation designate certain narcotic drugs and prepa- 
rations to have little or no addiction liability, per- 
mitting such drugs and preparations to be dispensed 
and sold on oral prescriptions under certain conditions. 

26 U. S. C. 4705 (¢) Secretary or his delegate, upon subsequently finding that 

(2) (C). such a narcotic drug or preparation, to which the oral 
prescription procedure has been made applicable, pos- 
sesses a degree of drug addiction liability that results 
in abuse of the oral prescription procedure, may by 
regulation publish the finding, thus withdrawing the 
application of the oral prescription procedure to said 
drug or preparation. 

26 U.S. C. 4713 (d)--- Secretary or his delegate may by regulation require a 
manufacturer of opium suitable for smoking to put up 
certain signs and affix a certain number to his factory. 

26 U. 8. C. 4731 (g)_-- Secretary or his delegate authorized to issue rules and 
regulations relative to a finding that any drug has 
addiction-forming or addiction-sustaining liability 
similar to morphine or cocaine, and is an “opiate.” 

26 U. 8. C. 4782 (a)--. Secretary or his delegate may by regulations require the 
keeping of books, records, and rendering of monthly 
returns by importers, manufacturers, and wholesale 
dealers (of narcotie drugs). 

26 U. S. C. 4733.-..-.- Secretary or his delegate may prescribe regulations 
whereby seized, confiscated, or forfeited narcotic drugs 
may be delivered for medieal or scientific purposes to 
any department, bureau, or other agency of the United 
States Government. 


26 U. 8. C. 4742 (b)___. Secretary or his delegate may prescribe regulations deal- 
ing with permissible transfers and exportation of 
marihuana. 

26 U. S. C. 4745_____- Secretary or his delegate may prescribe regulations goy- 


erning delivery of any confiscated and forfeited mari- 
huana to any department, bureau, or other agency of 
the United States Government. 

26 U.S. C. 4772 (b)_-_ Secretary or his delegate may by regulations prescribe 
the manner in which the right to exemption from mari- 
huana occupational and transfer tax, by officers of the 
United States, State, and municipal governments, may 
be evidenced. 

26 U.S. C. 7805 (a)_.- A blanket authorization whereby, except where such au- 
thority is expressly given by title 26 to any person other 
than an officer or employee of the Treasury Depart- 
ment, the Secretary or his delegate shall prescribe all 
needful rules and regulations for the enforcement of 
title 26 (including, of course, the narcotic and mari- 
huana provisions). 

2i: Ui S$. O. 298 oc iicoc- Commissioner of Narecoties may prescribe regulations for 
importation of crude opium and coca leaves to provide 
for medical and legitimate uses. 

21 U. 8. C. 178 (a)--._. Commissioner of Narcoties is authorized to issue regu- 
lations to permit, under certain conditions, amounts of 
coca leaves in addition to those importable under sec- 
tion 173. 
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21 U. S. C. 182 (c)__-. Commissioner of Narcotics may make and publish all 
proper regulations to carry into effect the authority 
vested in him by this subchapter. 

21 U.S. C. 188g (e)_-. Secretary of the Treasury may prescribe regulations 
whereby seized and forfeited opium poppies may be 
delivered for medical or scientific purposes to any 
department, bureau, or other agency of the United 
States Government. 

21 U. S. C. 188} (a)_-. Secretary of the Treasury is authorized to make, pre- 
scribe, and publish all necessary rules and regulations 
for carrying out the provisions of the act (Opium 
Poppy Control Act). 

Bi Us & U. 190. Secretary of the Treasury is authorized to make such 
regulations as are necessary to provide for cooperation 
with the several States in the suppression of the abuse 
of narcotic drugs in their respective jurisdictions. 

#9 U-S: ©. 788-22: Secretary of the Treasury may prescribe rules and regu- 
lations for carrying out the Contraband Seizure Act 
(providing for forfeiture of vessels and vehicles used 
in connection with contraband narcotics). 


BUREAU OF ACCOUNTS 


12:U. 8: 'C. 266.2528. Authorizes the Secretary of the Treasury to deposit pub- 
lic money in insured banks under such regulations as 
may be prescribed by the Secretary. 

19 U. 8. C. 198... ole Authorizes the acceptance of certified checks in payment 
of all public dues during such time and under such reg- 
ulations as the Secretary of the Treasury may pre- 
scribe. 

Bt os 00 Ne Bieicictasiennis Authorizes the Secretary of the Treasury in his discre- 
tion to deposit in incorporated banks and trust com- 
panies the proceeds of the sale of public-debt obligations 
and internal-revenue collections subject to such terms 
and conditions as he may prescribe. 

Bit). 2: C OOe Authorizes the Secretary of the Treasury to prescribe 
regulations governing the issuance of lost, destroyed, 
mutilated, and defaced checks drawn on the Treasurer 
of the United States and upon foreign depositaries. 

81:0: 8) Of 127 22 cess Authorizes the Secretary of the Treasury to prescribe 
regulations governing the withholding from delivery in 
foreign countries of checks where there is not a rea- 
sonable assurance that the payees will receive the 
checks and be able to negotiate them for full value. 

U. 8. ©. Supp. 6302 26 Provides that the Secretary of the Treasury may author- 

(¢c). ize Federal Reserve banks and incorporated banks or 
trust companies which are depositaries or financial 
agents of the United States to receive any tax imposed 
under the internal-revenue laws under such conditions 
as he may prescribe and that the Secretary shall pre- 
scribe the conditions under which receipt of such tax 
by such banks and trust companies is to be treated as 
payment of such tax. 

@UIS.'O. 1G sedis Authorizes the Secretary of the Treasury to prescribe 
rules and regulations necessary and proper to carry 
into effect the provisions of the section relating to the 
acceptance of securities of the United States in lieu 
of surety bonds. 

22’ U. Si'O. 668. ossals Authorizes the Secretary of the Treasury to prescribe 
regulations governing the payment of certain awards 
of nationals of the United States against the Govern- 
ment of Mexico. 

The Secretary of the Treasury is authorized to prescribe 
regulations governing the payment of awards of the 
Mixed Claims Commission (sec. 2 (d) of the Settle- 
ment of War Claims Act of 1928, 45 Stat. 255). 
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23 VW... OC. TG cece Authorizes the Secretary of the Treasury to prescribe 
regulations governing the payment of awards by the 
International Claims Commission, now Foreign Claims 
Settlement Commission. 

Gos Bh Sichiiineetm Authorizes the Secretary of the Treasury and the Post- 
master General to prescribe regulations governing the 
shipment of valuables by the various executive de- 
partments and agencies. 

5 VU. 8. OC. 134essw4s- Authorizes the Secretary of the Treasury to make such 
rules and regulations as may be necessary for the ex- 
ecution of the functions vested in him by the act. 

50 U.S. C. App. 1971n_. Authorizes the Secretary of the Treasury to make loans 
to finance the transportation of displaced migrating 
to this country under rules and regulations promul- 
gated by him. 

6 U. S. C. Supp. 14_-.. Authorizes the purchase of bonds to cover officers and 
employees of the Federal Government under rules and 
regulations promulgated by the Secretary of the 
Treasury. 

31 U. S. C. Supp. 492e. Authorizes the Secretary of the Treasury to issue rules 
and regulations governing check cashing and currency 
exchange transactions by disbursing officers under his 
jurisdiction. 


BUREAU OF THE PUBLIC DEBT 
31 U. 


TR 


JO) TESA i lluzes The Secretary of the Treasury is authorized to prescribe 
rules and regulations regarding the issuance of dupli- 
cates for destroyed, mutilated, defaced, lost, or stolen 

securities of the United States. 
Se Us te Ue teachers The Secretary of the Treasury is authorized to prescribe 
the amount, terms, conditions, interest rate, and man- 
ner of allotment of Treasury bonds. 
31, TJ, 8.,0,:T58uL, 2.021 The Secretary of the Treasury is authorized to prescribe 
the amount, terms, conditions, and interest rate of 
Treasury notes. 
31 U.'8. ©. T6422 L le The Secretary of the Treasury is authorized to prescribe 
the amount, terms, conditions, interest or discount 
rate of certificates of indebtedness and Treasury bills. 
RA a | eS The Secretary of the Treasury is authorized to prescribe 
rules, regulations, terms, and conditions for the pur- 
chase or refunding of outstanding obligations through 
the issuance of other obligations of the United States. 

cape The Secretary of the Treasury is authorized to prescribe 
regulations and terms under which certain obligations 
of the United States may be sold, received in payment 
of taxes, and exchanged for other obligations. 

sie i The Secretary of the Treasury is authorized to prescribe 

the amount, terms, conditions, denominations, interest 
rate, amount of individual purchases, and period of 
retention at interest after maturity of United States 
savings bonds. 


OO 
_ 
CS 
3" 
© 
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31 U. 
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OFFICE OF THE TREASURER OF THE UNITED STATES 


$1 U.S. C.-T7Sa. cL. Authorizes the Secretary of the Treasury to prescribe 
regulations governing the exchange of coins and cur- 
rency. 

BL Si ee Oe Ped a heast Authorizes the Secretary of the Treasury to prescribe 
rules and regulations governing payments from the 
check forgery insurance fund to the rightful payees 
of Government checks which have been lost or stolen 
and paid on forged endorsements. 
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MISCELLANEOUS 


5OU. S.C. App. 5 (b)_. Authority, delegated by the President, during time of 
war, Or during any other period of national emer- 
gency, to investigate, regulate, or prohibit any trans- 
actions in foreign exchange, transfers of credit, or 
payments between, by, through, or to any banking 
institution, and the importing, exporting, hoarding, 
melting, or earmarking of gold or silver coin or bul- 
lion, currency or securities; to investigate, regulate, 
direct, and compel, nullify, void, prevent, or prohibit, 
any acquisition, holding, withholding, use, transfer, 
withdrawal, transportation, importation, or exporta- 
tion of, or dealing in, or exercising any right, power, 
or privilege with respect to, or transactions involving, 
any property in which any foreign country or a na- 
tional thereof has any interest; and to require infor- 
mation relative thereto. 

5 U. 8. C. 261. 2 Authorizes the Secretary of the Treasury to issue rules 
and regulations governing the enrolimetit and disbar- 
ment of practitioners before his Department. 

1 (6). Pursuant to Reorganization Plan No. 26 of 1950 (64 Stat. 
1280), the rulemaking authority of all officers in the Treasury Depart- 
ment was transferred to the Sec retary of the Treasury, except the 
authority of the Comptroller of the Currency. Executive Order No. 
10173 of October 18, 1950, as amended, which was issued subsequently 
to the reorganization plan, delegates to the Commandant of the United 
States Coast Guard the authority to issue regulations pursuant to title 
50, United States Code, section 191, regarding the security of vessels 
and waterfront facilities. 

1 (¢). In matters presenting major public policy decisions with 
respect to the nationwide administration of basic statutes, the Secre- 
tary of the Treasury has generally retained the rulemaking authority 
transferred to him by the reorganization plan. In other matters, the 
Secretary has frequently delegated the rulemaking authority to the 
chiefs of the bureaus and oflices of the Department. There is no 
comprehensive listing of specific delegations that have been made pur- 
suant to the hundreds of separate statutory provisions that confer rule- 
making authority on the Secretary of the Treasury: However, any 
delegation with respect to a particular type of matter has typically 
been made to the chief of the bureau or office that historically or tradi- 
tionally has been charged with the administration thereof. 


Answer to question 2 


To a major degree, the various functions of the Treasury Depart- 
ment are performed pursuant to specific grants of authority rather 
than to any general grant to make any or all rules necessary for the 
administration of a particular act. The statutory provisions making 
the specific grants are those referred to and enumerated in paragraph 
1 (a). 

Answer to question 3 


The methodology of rulemaking does not significantly vary 
among the 13 enumerated categories of rules. The same general type 
of processing is employed in drafting a procedural rule as in drafting 
a substantive rule or a rule of any yeh type. There is no rigid 
formalized procedure for the formulation of rules even though they 
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fall in the same category. Processes varying im detail may be em- 
ployed itt the preparation of different rules of flie same general 
character. 

Perhaps the most complete and detailed description of the rule- 
making process as it is actually practiced in the Treasury Department 
is contained in an address by Laurens Williams, recently Assistant to 
the Secretary of the Treasury, at Los Angeles, Calif., October 21, 1955. 
His topic was “The Preparation and Promulgation of Treasury De- 
partment Regulations Under the Internal Revenue Code of 1954.” 
| A copy of the address is on file with the committee.] It will be 
noted that all of the procedural steps mentioned in paragraph 3 of the 
questionnaire are subjects of elaborate attention. The rules and regu- 
lations pertaining to internal revenue have an impact, direct or indi- 
rect, on every person in the country. Probably no body of regulatory 
law has greater practical significance. It is, therefore, a matter of 
satisfaction to know that responsible people in and out of Government 
believe that both public interest and private interest have been served 
excellently by the rulemaking process as it is actually employed in the 
formulation of the revenue regulations. And in other branches of 
the Treasury the same general pattern scheme of rulemaking is fol- 
lowed. Of course, in not every instance is it necessary to pursue each 
separate step with the elaborate detail that marks revenue rulemaking. 

In general, the officer responsible for a particular activity will assign 
to a subordinate the task of drafting any needed rule, including any 
amendment or revision. The subordinate designated is typically the 
best qualified person, or working group, readily available to perform 
the task. All relevant data, including the suggestions which are con- 
tinually received from members of the public, are collated and 
analyzed. A draft is then made and it is submitted for criticism and 
advice to the several officers and offices of the Department that are 
charged with responsibility for the subject matter. After the com- 
ment is received and considered, and any desirable modifications are 
made in the draft, it is then published as a notice of proposed rule- 
making in the Federal Register, unless publication of notice is not 
legally requisite and is not desirable, either as a matter of public or 
private interest. Publication of proposed rulemaking invites recom- 
mendations from members of the public and frequently requests for a 
hearing. If a hearing is held, all interested persons are afforded op- 
portunity to appear and elaborate their views in oral presentation. 
The hearing is a legislative-type hearing rather than a judicial-type 
hearing. The information developed as a result of publication of the 
notice and the hearing, if any, is appraised, the proposed rule is re- 
drafted if developments are deemed to warrant redrafting, and the 
rule is promulgated, 

3 (a). There is no exclusive or uniform manner of collecting data. 
Information and statistics are acquired from what are believed to be 
the most reliable and logical sources. The experts with respect to a 
particular subject matter are generally familiar with the best reposi- 
tories of current and pertinent information. Resort is constantly had 
to regularly published statistical data and reports both private and 
public. Interested members of the public in their submittals are con- 
stantly furnishing fact data. In this connection, reference is made to 
the Williams address, supra, particularly pages 11 and 12, and foot- 
note 15. 


= 


a 
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3 (b). Effort is made to extend notice of proposed rulemaking to 
all persons who are known or believed to be especially interested. "De- 
pending on the circumstances this is sometimes done by mail, and in 
appropriate cases notice is published in the Federal Register, Some- 
times less formal but perhaps more effective personal communications 
are made, particularly to groups who are closely following the devel- 
opment of particular rules. (See the Williams address, supra, p. 13.) 

3 (¢c). In the Williams address, supra, at page 8 after referring to 
the publication of the notice of proposed rulemaking, the speaker 
stated : 

At this point what I believe to be one of the most important parts of the whole 
process occurs, This is the stage when taxpayers and their advisers have full 


opportunity to participate in the program. 
ca * oa * Cd + * 


Many taxpayers request personal conferences; and whenever a request is 
made for a hearing, it is granted without exception. The hearings are attended 
by representatives of all interested staffs, and thorough discussion of all tax- 
payer suggestions and comments is solicited. 

From the standpoint of the Treasury Department, public participation in 
the regulatory process is no idle formality. It has a very real purpose and its 
benefits are utilized to the fullest extent by the Treasury Department. It is the 
most important part of the whole process, in my view. 

Where a hearing is had, full public participation therein is invited. 
Of course in many instances public hearings are neither necessary nor 
desirable. For example, it is frequently necessary to modify a regu- 
lation to conform it to a statutory change. 

3. (7). It is not the general practice to make any amplified state- 
ment of the reasons for the adoption of rules. Ordinarily, the pur- 
pose and effect of a rule are self-evident. Where explanation seems 
necessary, the attempt is made to state the matter without more detail 
than is essential in formulating a general guideline or precis. For 
example, amendatory regulations originating in the Bureau of Cus- 
toms contain a preamble designed to explain. the purpose and nature 
of the amendments. 

3 (e). The principal medium for the dissemination of published 
rules is, of course, the Federal Register and the Code of Federal Regu- 
lations. In addition, some of the Treasury activities publish bulletins 
or circulars in which rules and regulations pertaining to a particular 
activity are printed. Some of them are cumulated in bound volumes. 
The Internal Revenue Bulletin is an example. It is the authoritative 
instrument of the Commissioner of Internal Revenue for the an- 
nouncement of official rulings of the Internal Revenue Service and 
for the publication of Treasury decisions, Executive orders, legisla- 
tion and court decisions pertaining to Internal Revenue matters. It 
is the policy of the Service to publish in the bulletin all substantive 
and procedural rulings of importance or general interest, the publica- 
tion of which is considered necessary to promote a uniform application 
of the laws administered by the Service. It is also the policy to pub- 
lish all rulings which revoke, modify, amend, or affect any published 
rulings. Rulings relating solely to matters of internal management 
are not published. It is the policy of the Internal Revenue Service to 
announce in the Internal Revenue Bulletin the determination of the 
Commissioner to acquiesce or not to acquiesce in a decision of the Tax 
Court of the United States which disallows a deficiency in tax deter- 
minded by the Commissioner to be due. The bulletin is published bi- 
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weekly, and the contents thereof are consolidated at least semiannually 
into a permanent cumulative bulletin. Persons so eat may sub- 
scribe to the bulletin through the Superintendent of Documents. 
Many Treasury rulings are published in volumes designated ‘Treasury 
decisions. Rules and regulations of more significant general interest 
are typically published separately in pamphlet form and made avail- 
able to the public. 
Answer to question 4 


4. There is believed to be no instance of a statute requiring notice, 
a hearing and a record of the hearing as a condition precedent to the 
issuance of rules or regulations pertaining to any Treasury Depart- 
ment activity. However, certain statutes administered by the United 
States Coast Guard do provide for a public hearing before issuance of 
rules or regulations. See title 33, United States Code, section 157 
(pilot rules for certain inland waters) ; title 33, United States Code, 
section 353 (pilot rules for western rivers) ; title 46, United States 
Code, section 170 (dangerous cargo regulations) ; and title 46, United 
States Code, section 391a (tank vessels carrying combustible and 
flammable liquids in bulk). 


Answer to question 6 
q 


5 (a). There is no rigid formula, regulation, or practice, pertaining 
to the written submission of views. Written submissions are always 
permissible and encouraged. Ff 

5 (6). The Treasury Department does not undertake to prescribe 
limitations with respect to the particular form in which written sub- 
missions will be entertained. Members of the public have complete 
freedom to make their written recommendations to the Treasury De- 
partment in the style and form that they elect. 

5 (c). There is no rigid formula, regulation, or practice pertaining 
to oral submissions. Within the ordinary limitations imposed by 
time and considerations of propriety, a person appearing at a public 
hearing is free to express himself as he pleases. Possibly of greater 
significance, officers of the Department are always available to mem- 
bers of the public who desire to state their views in person. 

5 (d). There is rarely occasion in the rulemaking process employed 
in the Treasury Department for formal intervention. Where a public 
hearing is held, any interested person is free to appear and make his 
contentions. 

5 (e). There is rarely occasion for consolidation of. proceedings. 
It is ordinarily a desirable objective to narrow the issues in a rule- 
making proceeding to the extent feasible, and consolidation would 
tend to militate against achievement of that objective. 

5 (f). There is in the rulemaking process employed in the Treasury 
Department nothing akin to the initial or recommended decisions that 
are made in formal rulemaking proceedings governed by sections 7 
and 8 ofthe APA. There is no requirement for a hearing and decision 
on the record as a condition precedent to rulemaking in the Treasury 
Department. 

5 (g). In the rulemaking process there is no formal provision for 
appeals from the decisions with respect to proposed rules. As has 
been indicated, the rulemaking authority in the Possiry Department 
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is exercised only at a very high official level and consequently there 
would be no logical scope for an appeal proceeding. Of course, where 
a rule is promulgated by a subordinate to the Secretary of the Treas- 
ury, anyone has a right to protest the matter to the highest depart- 
mental authori ity. 

Answer to question 6 


6 (a). The Treasury Department regularly affords public partic i- 
pation in rulemaking although not required by statute to do so. This 
is done, of course, in recognition of the public’s desire and right to 
participate and of the general benefit that accrues from the receipt 
and consideration of the views of private parties. See the Williams 
address, supra, page 11. 

6 (6). In the nature of things, it is not possible to anticipate and 
itemize particular circumstances and conditions that would, in fact, 
render compliance with the public notice requirement impractical, 
unnecessary, or contrary to the public interest. The practice of the 
Treasury Department is to give advanced public notice except in 
those circumstances indicated in section 4 of the Administrative Pro- 
cedure Act where notice would be clearly uncalled for, For example, 
an amendment conforming a regulation to a statutory change. 


e nv 
Answer to question 7 


7(a). The circumstances in which a rule may be modified, amended, 
repealed, or suspended*in a particular case are too varied to admit of 
comprehensive description. Such a change is the natural and inevit- 
able consequence of new legislation, experience, industrial develop- 
ment, new problems, changed conditions, or shifts in public policy. 
Accordingly modification of the rules occurs as a result of no uniform 
or formalized procedures and any such development might therefore 
be characterized as ad hoc. That is to say, it is responsive to some 
specific need or desideratum. The revision of the internal revenue 
rules and regulations affords an example. It was occasioned by the 
revision of the Internal Revenue Code. 

7(6). In aetual practice the rulemaking procedures are in a constant 
process of evolution. Technically they are informal rather than for- 
mal. That is to say, there is no requirement for a hearing and decision 
on the record as a condition precedent to rulemaking. However, the 
constantly manifested objective is to increase the comprehensiveness 
of the study and analysis that goes into the formulation of a regula- 
tion. To this end the tendency is to encourage suggestions from 
private parties, to expand the use of advisory groups, to welcome 
public discussion, and to hold public hearings wherever it appears 
that public interest warrants. 


Answer to question 8 


There is no formalized procedure by which the Treasury Depart- 

n wie accords an interested person the right to petition for the issuance, 
mmendment or repeal of a rule. The right is, of course, a statutory 
right and the Treasury Department respects petitions in any form the 
netitioner elects to use. The Treasury Department does not undertake 
in any way to lay restrictions on members of the publie in the matter 
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of the form in which their recommendations are made, Compiled data 
do not disclose the number of petitions received during the years speci- 
fied. It may safely be assumed that they number in the thousands, 
There is no basis on which to project a ratio between modification 
prompted by the suggestions of private parties and modifications attri- 
butable to action initiated in the Government. Even if there were 
available source material from which such statistics might be devel- 
oped, it is believed that they would prove meaningless. Parallel sug- 
gestions frequently occur both within and without the Government 
organization. Furthermore, numerous persons will frequently join in 
a submittal. For example, bar associations, accounting societies, etc., 
frequently pass resolutions relative to contemplated revenue regula- 
tions. See the Williams address, footnote 15. 


Answer to question 9 


The Treasury Department exercises rulemaking powers with re- 
an t to each of the three categories specified in the questionnaire, that 


is, 


(a) Any military, naval or foreign affairs function of the 
United States, 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits or contracts. 
No formula is perceived by which an estimate could feasibly be made 
as to what. proportion the regulations pertaining to each bear to the 
entire body of regulatory law pertaining to all of the manifold activ- 
ities confided to the Treasury Department. Conceivably, such a 
formula might take into account the relative volumes of printed 
material, or the relative number of persons atlected, or the relative 
importance of the public impact. These are in truth all umponder- 
ables. The classification of rules into any one of the three categories 
proceeds from the statute which defines the patricular subject matter 
and authorizes rules and regulations. For example, the statutes gov- 
erning the Coast Guard constitute it a military organization and the 
authorized rules for its governance would aan fall in the first 
category. For further example, rules promulgated with respect. to 
matters administered by the Foreign Assets Control Division typically 
pertain to foreign affairs functions of the United States as defined by 
the basic statutes which authorize the rules. The statutes authorizing 
regulations relating to the internal management of the Treasury De- 
partment and its personnel would clearly consign the authorized rules 
to the second eategory. And likewise, rules and reguiations pertain- 
ing to the public debt are properly classified in the third category in 
consequence of the provisions of the statutes relating to the manage- 
ment of the public debt. Manifestly, in many instances public par- 
ticipation in rulemaking would be desirable, although not. required 
with respect to the matters specified. The deter mination in any spe- 
cific case would, however, have to be made with reference to the con- 
trolling facts and circumstances. The feasibility of a general uniform 
practice in this regard is not perceived. The Treasury Department 
makes extensive use of advisory groups in formulating rules with 
respect to all matters in which it exercises rulemaking authority. 
The reason is that the Treasury Department recognizes ‘the right of 
participation by the interests which advisory groups represent and 
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appreciates the contribution which, as experience has demonstrated, 
they render. The advisory groups are often informally constituted 
for the purpose of a particular matter. See the Williams address, 
page 13. 

Answer to question 10 


(a). It is not the practice of the Treasury Department to ac- 
company a rule issued after informal proceedings with a recital that 
all relevant matter presented to the agency has been considered. 

10 (6). The Treasury Department does not have formal written 
rules of procedure governing the conduct of the rulemaking process, 
and as a matter of polic. y the Treasury Department would ordinarily 
not undertake to indicate the type of submission which it would con- 
sider as relevant. In fairness, relevance is to be considered after the 
submittal is made rather than before. 


Answer to question 11 


11 (a). There are no general circumstances that prompt a finding 
that good cause exists for making the effective date of a rule less than 
30 days after its publication or service. The situations that do or 
might warrant such action are too variant and too numerous to admit 
of comprehensive description. Typical examples, however, frequent- 
ly recur. One example is the announcement of the offering for sale 
of public debt securities, stating the terms including the rate of in- 
terest and the maturity. For obvious reasons, decisions with respect 
to the terms must be made at the last minute, thus precluding notice 
of proposed rulemaking. Other examples include an amendment to 
relieve restrictions, rules imperatively demanded by genuine and 
commanding emergencies, and an amendment to conform a regula- 
tion with a statutory change. 

11 (4). It is the general policy of the Treasury Department, un- 
der all circumstances to fix the effective date of a published rule 
earlier than 30 days after its publication if the rule does in fact grant 
or recognize an exemption or relieve a restriction. There is no com- 
pilation listing all rules of this character that have been issued dur- 
ing the past 2 2 years. (Schedule C, listing typical rules of this char- 
acter, together with copies thereof, are filed with the committee. ) 


Answer to question 12 


12. Following is schedule D, listing some of the most significant 
statutory provisions authorizing the issuance of emergency rules in 
connection with Treasury Department activities. There is no com- 

ilation listing all rules of this character which have been issued dur- 
ing the past 2 years. 

SCHEDULE D 


This schedule lists some of the more significant statutory provisions authoriz- 
ing the issuance of emergency rules and presents the text of certain emergency 
rules. 

26 U.S. ©. 5217, as amended by Public Law 700, 84th Congress: Exemptions re- 
lating to enticael emergency transfers of distilled spirits. 

The act of December 27, 1950, 64 Stat. 1120, note preceding 46 U. 8S. C. 1: This 
statute involves waivers of compliance with coastwise towing laws to the extent 
deemed necessary in the interest of netional defense by the Secretary of Defense. 
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The waivers are issued by the Commissioner of Customs under delegated 
authority. 

15 U. S. GC. 77: Discrimination against neutral Americans in time of war. 

50 U. S. C. 191: Regulation of anchorage and movement of vessels during na- 
tional emergency. 

12 U. S. C. 95: Provides that the Secretary of the Treasury, with the approval 
of the President, may prescribe regulations, limitations, and restrictions on the 
transaction of banking business by member banks of the Federal Reserve System 
during such emergency period as the President of the United States by proclama- 
tion may prescribe. 

12 U. S. C. 95a: Gives to the President, during the time of war or during any 

, other period of national emergency declared by him, broad powers over credit 
transactions, import or export of currency, transactions involving property in 
which foreign countries or nationals thereof have any interest, et cetera. These 
powers have been delegated by the President to the Secretary of the Treasury. 

Page of 
schedule 
19 C. F. R., pt. 4: Waiver of coastwise towing laws to permit use of Cana- 


dian tugs Harbor Master and Radel in St. Lawrence seaway project_____ 2 
46 ©. F. R., pt. 146, C. G. F. R. 55-47: Transportation or storage of explo- 
sives or other dangerous articles or substances and combustible liquids on 
Board < WMO G a. gn ie ck nee eae 3 
46 C. F. R., pt. 146, C. G. F. R. 56-11: Transportation or stowage of explo- 
Sives or other ees articles or substances and combustible liquids 
om beard veeeel.iis<.5. ics wildcd. Beebe. albu 4 
33 C. F. R., pt. 121, C. G. F. R. 56-12: Special validation endorsement for 
emergency service for althode SORE TCO gn oo eer eectein es 5 
33 C. F. R., pt. 124, C. G. F. R. 55-33: Control over movement of vessels__ 8 
46 C. F. R., pt. 154, C. G. F. R. 56-20: Waivers of navigation and vessel 
inspection. lawa and. reguintiotiens (2s es eek 2h Shee 9 


Answer to question 13 


13. It is not clear precisely what species of rules and regulations is 
contemplated by the term “rulings.” As popularly understood, the 
term is commonly applied to those advance rulings of the Treasury De- 
partment that are regularly issued as revenue rulings of the Commis- 
sioner of Internal Revenue and customs rulings of ‘the C ommissioner 
of Customs. In general, a revenue ruling is a statement, in response 
to a request, of what position the Internal Revenue Service would take 
with respect to particular facts if and when they are reported in a tax 
return. An example of a customs ruling is a statement to an im- 
porter, in response to a request, as to the tariff classification, appraise- 
ment, etc., of any article which he intends to import. Representative 
examples of various revenue rulings are contained in Internal Reve- 
nue Bulletin 1956-50, dated December 10, 1956, a copy of which is 
filed with the committee. Schedule E, listing representative customs 
rulings, together with copies thereof from which have been deleted 
the names of affected parties, are also filed with the committee. 


Answer to question 14 


14. It has not been observed that the problem of statutory construc- 
tion, the difficulty or ease of determining congressional intent, the 
certainty or uncertainty of legislative meaning, differ significantly 
among the numerous specific statutory provisions which confer the 
authority and duty to make regulations. Accordingly, any attempt 
separately to discuss each individual power would, it 1s believed, serve 
no useful purpose and in any event, as pointed out in the answer to 


95899—57—pt. 10-5 
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interrogatory 1 (a), there are hundreds and perhaps thousands of 
separate statutory provisions conferring rulemaking authority on the 
Secretary of the Treasury or his subordinates. 

14 (a). Statutory language in the light of legislative history ordi- 
narily sufficiently manifests the meaning and intent of the Congress 
to permit proper implementation in the exercise of the rulemaking 
power. This objective is, of course, promoted by effective coopera- 
tion between departmental personnel and the committees of the Con- 
gress and their staffs. If and when areas of uncertainty appear, 
remedial action can ordinarily be taken without delay that is seriously 
detrimental to the public interest. 

14 (6). In the exercise of the rulemaking power the common and 
ordinary problems of meaning inevitable recur from time to time. 
Perhaps the most difficult is that presented by the unanticipated and 
the unanticipatable developments which require the application of an 
old statute to new and variant circumstances and conditions. This 
problem is one for which no ready solution is to be found in any single 
technique of draftsmanship. 

14 (c). The congressional standards governing various rulemaking 
powers have repe atedly changed as the need for change or greater 
clarity has been demonstr: ated. The Internal Revenue Code of 1954 is 
a notable example both because of the magnitude of its scope and 
because of the great impact of its substantive provisions on the public. 

14 (d). In almost every ambit of Treasury Department activity the 
Congress has conferred on the Secretary of the Treasury or his sub- 
ordinates discretion: wy rulemaking authority. A typical example is 
afforded by title 5, United States Code, section 261. In its opening 
sentence it provides: 

The Secretary of the Treasury may prescribe rules and regulations governing 
the recognition of agents, attorneys, or other persons representing claimants 
before his department * * *. 

14 (e). A review of the more important Treasury Department. ac- 
tivities does not indicate any general or significant need for greater 
statutory specification of standards with respect to the rulemaking 
authority confided to agency discretion. 

14 (f). Where and whenever a need for greater specificity or clari- 
fication dev elops with respect to any rulemaking authority conferred 
upon the Secretary of the Treasury or his responsible subordinates, it 
is the standing policy of the Treasury Department to call the matter 
to the attention of the appropriate committee of the Congress with 
specific and definite suggestions for revisions or remedial legislation. 
The drafting of the Internal Revenue Code of 1954, and of the Cus- 
toms Simplification Acts of 1953, 1954, and 1956, afford innumerable 
and notable examples. 


Treasury DEPARTMENT, 
Washington, May 22,1957 
Hon. Witu1am L. Dawson, 

Chairman, Committee on Government O perations, 
House of Repre sentatives, Washington, D.C. 

Dear Mr. Cuatrman: There are enclosed herewith, in further re- 

sponse to your letter of November 19, 1956, 12 copies of the Treasury 

Department’s replies to section II (adjudi ation) of the questionnaire 
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on administrative organization, procedure and practice submitted with 
your letter. 
Very truly yours, 
Frep C. Scrrpner, Jr., 
Acting Secretary of the Treasury. 


Il. ApsupiIcaTION 


1. The Treasury Department exercises the power to adjudicate in 
the performance of almost all of the numerous and diverse duties 
that it performs in its several operating bureaus and offices and pur- 
suant to almost everyone of the hundreds and perhaps thousands of 
statutory provisions which confer authority or responsibility on the 
Secretary of the Treasury, or his subordinates, or upon the Depart- 
ment as such, or any of its constituent parts. Since adjudication has 
been defined to comprehend, with limited exceptions, any official act 
that is not rulemaking, it would not be feasible or useful to undertake 
to differentiate and enumerate each specific power of adjudication 
that has been or might be exercised pursuant to statutory authority. 
They do, however, fall generally into 12 groups of major importance. 
And it is believed that there is no significant field of Treasury adjudi- 
cation that is not properly to be classified in one of these groups or 
that is not by analogy readily identifiable therewith. Each of the 
groups will be discussed separately. 

Group 1 comprehends the four types of adjudication in which the 
decision is required by statute or the Constitution to be made on the 
record after opportunity for a hearing. These 4 types of proceedings 
are discussed in detail in the answer to question 3 to which reference 
is therefore made. 

Group 2 comprehends all agency adjudications incident to the col- 
lection of the internal revenue. In this type of adjudication (a) the 
statutory authority is the Internal Revenue Code of 1954 (title 26, 
U.S. C.); (8) the statute authorizes the Secretary of the Treasury 
to exercise the power subject to specific delegations to the Commis- 
sioner of Internal Revenue and his responsible subordinates in the 
Internal Revenue Service: and (c) the power is in general delegated 
to the Commissioner of Internal Revenue and his responsible subordi- 
nates in the Internal Revenue Service. 

Group 3 comprehends all agency adjudications incident to the col- 
lection of customs duties. In this type of adjudication (a) the statu- 
tory authority isthe Tariff Act of 1930 as amended (title 19, U.S. C.) ; 
(4) the statute and Reorganization Plan No. 26 of 1950 authorize the 
Secretary of the Treasury to exercise the power; and (c) the power 
has in general been delegated to the Commissioner of Customs and his 
responsible subordinates in the Bureau of Customs. 

Guan 4 comprehends categories of adjudication in which awards 
may be granted to informers who supply information helpful in law 
enforcement. 

In one category (a) the statute is title 26, United States Code, sec- 
tion 7623; (6) the statute authorizes the Secretary of the Treasury 
or his delegate to exercise the adjudicatory power; and (c) the power 
is in general delegated to the Commissioner of Internal Revenue. 

In the second category (a) the statute is title 19, United States Code, 
section 1619; () the Secretary of the Treasury is authorized to ex- 
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ercise the power; and (c) the power is in general delegated to the 
Commissioner of Customs. . 

In the third category (a) the statutes are title 33, United States 
Code, section 159 and title 46, United States Code, section 497; (6) 
the Secretary of the Treasury is authorized to exercise the power; 
and (¢) the power is in general delegated to the Commandant of the 
Coast Guard. 

In the fourth category (a) the statute is title 21 United States Code, 
section 199; (0) the statute and Reorganization Plan No. 26 of 1950 
authorize the Secretary of the Treasury to exercise the power; and 
(c) the power is in general delegated to the Commissioner of 
Narcotics. 

In the fifth category (a) the statute is title 18, United States Code, 
section 3056; (6) the statute authorizes the Secretary of the Treasury 
to exercise the power; and (c) the power is delegated to the Chief 
of the United States Secret Service. 

Group 5 comprehends five categories of adjudication relative to 
fines, penalties, and forfeitures. 

In the first category fines, penalties, and forfeitures are assessed or 
effected and (a) the statutory authorities are the Internal Revenue 
Code of 1954, title 26, United States Code; the Tariff Act of 1930, as 
amended, title 19, United States Code; the navigation and vessel in- 
spection laws enforced by the Coast Guard and codified in titles 33 
and 46 United States Code; the statute providing for the seizure and 
forfeiture of carriers used in connection with contr: iband, title 49 
United States Code, section 781 et seq.; (6) in general the Secretary 
of the Treasury is authorized to exercise the power pursuant to Reor- 
ganization Plan No. 26 of 1950; and (c) the power in general is dele- 
gated severally to the heads of the bureaus and offices administeri ing 
the partic ular statutes. 

In the second category relief is granted or denied and (a) the statu- 
tory authority is title 26, U nited States Code, section 1327 ; : (6) the 
statute authorizes the Secretar y of the Treasury to exercise the power ; 
and (c) the power has in general been delegated to the C ommissioner 
of Weal Revenue. 

In the third category relief is granted or denied and (a) the statu- 
tory authority 1 is title 19, U nited States Code, section 1618, and title 46, 
U nited States Code, section 7; (0) the statutes and Reorganization 
Plan No. 26 of 1950 ae izes the Secretary of the Treasur y to exer- 
cise the power; and (c) the power has in general been delegated to the 
Commissioner La Custinita 

In the fourth category relief is granted or denied and (a) the stat- 
utory authority is tile 46, United States C ode, section 7; (>) the stat- 
ute and Reorganization Plan No. 26 of 1950 authorize the Secret: ary 
of the Treasury to exercise the — and (c) the power has in gen- 
eral been delegated to the Comm: indant of the Coast Guard. 

In the fifth ‘category relief is granted or denied and (a) the statu- 
tory authority is title 49, U nited States ( Yode, section 784; (6) the 
statute authorizes the Secretary of the Treasury to exercise the power; 
and (c) the power has in gener ral been delegated severally to the Com- 
missioner of Narcotics, the Commissioner of Internal Revenue, and 
the Chief of the United States Secret Service with respect to petitions 
resulting from activities under the supervision of each of them, 
respectively. 
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Group 6 comprehends four categories of adjudication in which 
actions are taken on tort claims asserted against the United States 
in consequence of alleged faults on the part of Treasury Department 
personnel. 

In the first category (a) the statutory authority is the Federal Tort 
Claims Act (28 U. S. C. 2672); (6) the statute authorizes the Secre- 
tary of the Treasury to exercise the power; and (c) the power in any 
case is delegated to the organization unit of the Treasury Department 
in connection with the activities of which the claim is asserted. 

In the second category §2) the statutory authority is the Coast 
Guard Claims Act (14 U9. 645); (d) the statute authorizes the 
Secretary of the Treasury to exercise the power; and (c) the Coast 
Guard is the organization unit to which has been delegated the au- 
thority to exercise that power. 

In the third category (a) the statutory authority is the Small 
Claims Act (42 Stat. 1066) ; ; (b) the statute authorizes the Secretary 
of the Treasury to exercise the power; and (¢) the power in any case 
is delegated to the organization unit of the Treasury in connection 
with the activities of which the claim is asserted. 

In the fourth category (a) the eatery authority is the Damages 
by Coast Guard V essels Act (14 U. S. C. 6 646) ; (b) the statute au- 
thorizes the Secretary of the Treasury to exercise the authori ity; and 
(c) the Coast Guard is the organizi ition unit to which has been dele- 
gated the authority to exercise the power. 

Group 7 comprehends two categories of adjudication in which loans 
are made by the Government. 

In the first category (a) the statutory authority is section 302 of 
the Defense Production Act of 1950 (50 U. S. C. App. 2092) ; (6) the 
statute authorizes the President to exercise the power; and (c) there 
has been delegated to the Secretary of the Treasury through the Bu- 
reau of Accounts the power to advance moneys to the agencies outside 
the Treasury Department that have delegated power to make loans 
pursuant to statute. 

In the second category (a) the statutory author mY is “a 409 of 
the Federal Civil Defense Act of 1950 (50 U.S . App. 2261); (4) 
the Secretary of the Treasury is authorized to exercise the power ; 
and (¢c) the organization unit which has delegated authority to exer- 
cise the power is the Office of Production and Defense Lending. 

Group 8 comprehends 3 categories of adjudication presenting in- 
spections, tests, and elections within the purview of section 5 of the 
Administrative Procedure Act. 

In the first category merchant vessels and their equipment are in- 
spected. In this category (a) the statutory authority is title 46, United 
States Code, sections 362, 366, 367, 375, 391, 391a, 392, 395, 404, 405, 
and 435; (6) the statute and Reor ganization Plan No. 26 of 19: 50 au- 
thorize the Secretary of the Treasury to exercise the power; and (c) 
the organization unit which has delegated authority to exercise the 
power is the Coast Guard. 

In the second category various kinds of equipment required on mer- 
chant vessels are tested. In this category (a) the statutory authority 
is title 46, United States Code, sections 367, 369, 375, 391, 391a, 392, 
395, 404, 405, 411, 481, and 489; (6) the statute and Reorganization 
Plan No. 26 of 1950 authorize the Secretary of the Treasury to exer- 
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cise the power; and (c) the organization unit which has delegated 
authority to exercise the power is the Coast Guard. 

In the third category the professional qualifications of prospective 
officers and seamen for employment in the merchant marine are tested. 
In this category (a) the statutory authority is title 46, United States 
Code, sections 214, 224, 294a, et seq., 391a, 411, 481, 643, and 672; (b) 
the statute and Reorganization Plan No. 26 authorize the Secretary 
of the Treasury to exercise the power; and (c) the organization unit 
which has delegated authority to exercise the power is the Coast 
Guard. 

In addition and in connection with other operations and transac- 
tions, both numerous and diverse in kind, the Treasury Department 
conducts various sorts of inspections and tests that are probably not 
within the contemplation of section 5 of the Administrative Procedure 
Act. For example, a chemical test may be required to establish wheth- 
er a substance is a narcotic drug for purposes of enforcement of the 
narcotic laws. For another example, customs personnel are obliged 
to inspect imports of merchandise to determine the duty payable. In- 
numerable other typical instances could be cited. Ordinarily, statu- 
tory authority for the conduct of an inspection or test not within the 
contemplation of section 5 is to be found in the basic statute or statutes 
defining and governing the operations of the particular Treasury 
Department subdivision which is charged with the relevant duties. 
The power is typically vested in the Secretary of the Treasury in 
consequence of Reorganization Plan No. 26 of 1950 and delegated to 
the head of the organization unit concerned. 

Group 9 comprehends that type of adjudication which presents 
licensing and the exercise of comparable authority with respect to per- 
mits, certificates, etc. Attached is schedule A, a table prepared in 
1954 to list the 78 most significant grants of authority in this area, 
showing the nature of the grant, the responsible organization unit, the 
pertinent statutory citation and the pertinent regulatory citation. 
None of the grants is subject to sections 7 and 8 of the Administrative 
Procedure Act except as otherwise indicated in the table with respect 
to any grant. The data listed in the table are substantially current 
at this time. 

Group 10 comprehends the various types of adjudication incident to 
the recruitment, promotion, discipline and separation of Government 
employees including military personnel of the Coast Guard. In this 
type of adjudication (a) the statutory authorities are the Civil Service 
Acts, the Civil Service Retirement Acts, the Classification Acts, and 
cognate statutes and orders and, with respect to the Coast Guard, title 
14, United States Code; (6) the Secretary of the Treasury is author- 
ized to exercise the power pursuant to Reorganization Plan No. 26 of 
1950; and (c) the power in general is delegated severally to the heads 
of the employing bureaus and offices of the Treasury Department, al- 
though in certain matters of major significance the Secretary of the 
Treasury has retained the power, for example, to appoint high- 
‘anking subordinates, and to effect separations pursuant to Executive 
Order No. 10450 relative to security requirements for Government 
employees. 

Group 11 comprehends those official actions taken in the Treasury 
Department that are only regarded as adjudication in consequence of 
its definition to embrace, with limited exceptions, any official act that is 
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not rulemaking. This would include such matters as the conduct of 
fiscal operations, the acquisition of property and other actions too 
numerous to itemize that are taken in the several operating bureaus 
and offices of the Treasury Department. In most of them the tech- 
niques and procedures employed are those typically found in business 
and commerce and not like the procedures that conventionally govern 
formal adjudication. 

Group 12 comprehends three categories of adjudication incident to 
the protection and security of vessels, harbors, and waterfront facili- 
ties. 

In the first category are proceedings to adjudicate the withholding, 
and the revocation, of documents showing the security check and 
clearance of merchant marine personnel or identification credentials 
for persons requiring access to waterfront facilities or vessels. In this 

category (a) the statutory authority is title 50, United States Code, 
section 191: (6) the statute authorizes the President to exercise the 
power : (c) the power has been delegated to the Commandant of the 
Coast Guard (33. C. F. R., pts. 6, 121, and 125). 

In the second category are proceedings to arbitrate before a Coast 
Guard official disputes between the master and any member of a vessel’s 
crew. In this category (a) the statutory authority is title 46, United 
States Code, section 651; (6) the statute and Reorganization Plan No. 
26 of 1950 authorize the Secretary of the Treasury to exercise the 
power; (c) the power has been delegated to every Coast Guard official 
to whom the duties of shipping commissioner have been delegated. 
The Commandant of the Coast Guard has designated to perform these 
duties for the Coast Guard certain Coast Guard officials working in 
marine inspection offices, or in their absence, Collectors of Customs. 

In the third category are proceedings to determine the cause of 
marine casualties or accidents and the responsibility therefor. In 
this category (a) the statutory authority is title 46, United States 
Code, section 239; (6) the statute and Reorganization Plan No. 26 of 
1950 authorize the Secretary of the Treasury to exercise the power; 
(c) the power has been delegated to the Commandant of the Coast 
Guard who has redelegated author ity to certain Coast Guard officials 
in marine inspection offices to per form investigations. 

2. For the most part Treasury Department adjudications are con- 
ducted pursuant to what are deemed to be specific grants of authorit 
as contrasted to a general grant of authority to make any or alla 
judications necessary for ‘the administration of any relevant act. 
Concededly this conclusion depends in part on points of judgment, 
both with respect to the intent of the question and with respect to the 
classific ation of sti itutory language, which conceivably admit of dif- 
fering opinions. It is believed, however, that this conclusion is in- 
dicated by a comparison, on the basis of public importance, of the area 
of adjudication in which the power is specific and the area of adjudica- 
tion in which the power is derived from a general grant to make any 
or all adjudications necessary for the administration of the relevant 
act. And it is also believed that this conclusion is indicated by a com- 
parison of the number of individual adjudications made pursuant to 
specific grants and the number made pursuant to a general grant. 
All of this is illustrated in that most important area of adjudication 
incident to the collection of the internal revenue. There, perhaps, the 
most significant orders are made by designated officers pursuant to 
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explicit statutory directives. This is illustrated, for example, by the 
familiar 30-day letter and 90-day letter. See discussion in answer 
to question 11 (a). Most of the licensing operations discussed in the 
answer to question 1 are pursuant to authorizations that are deemed 
to be specific. Furthermore, the authority to sell United States obliga- 
tions is specific, and each separate purchase and sale would appear to 
constitute adjudication as comprehensively defined. These considera- 
tions alone appear adequately to warrant the conclusion that both 
quantitatively and qualitatively Treasury Department adjudications 
are pursuant to grants of author ity spec ific in character rather than 
merely general. ‘The answer to question 1 specifies the statutes within 
the purview of question 2 that are most numerous and of greatest 
or 

There are conducted in the Treasury Department four kinds of 
sligiitien ation, each of which falls within category II of the question, 
that are cohiaet to sections 7 and 8 of the Administrative Procedure 
Act. Following is a table listing these four kinds of adjudication 
specifiying with respect to each the subject, the responsibile sub- 
division, and the regulatory authority which includes a description 
of the procedures. 






Subject . Statute | Procedural | Responsible 
regulations subdivision 











Action against customhouse brokers | 19 U.S. C. 1641__-. 19 C. F. R., pt. | Bureau of Cus- 
license. 31. toms. 
Action against papers granted to per- | 46 U.S. C. 239_- 46 C. F. R., pt. | Coast Guard. 
sonne] of merchant vessels and motor- 137. | 
boats. | 
Actions against: | 
Annual alcohol permits nt 2 OU, & ©. Be... 
Permits for traffic in containers - 26 U. 8S. C. 5214 
Tobacco permits_- -...| 26 U.S. C. 5712 and 26 C.F. R., pt. | Internal Revenue 
5713. 200. | Service. 
Basic alcohol permits - - 27 U.S. C. 203 and 


Action against license to practice before ) 5 U. 8. C. 261_- 31 C. F. R., pt. Director of 
Treasury Department. 10. | Practice. 








The adjudications above specified with respect to the revocation 

r Suspension of the licenses of customhouse brokers is governed by 
the procedural regulations prescribed by title 19, Code of Federal 
Regulations, section 31.11. The comments requested in question 3 
relative to the procedural practices and rules specified are these: 

(a) Notice is required by the regulations to be given in person or 
by registered oe ‘hem return card signed by the addressee. (See 
sec. 31.11 (b) (7 ), (8).) 

(b) T ioe is no eoaitnns for intervention which would not appear 
applicable in this type of proceeding. 

(c) The initial pleading which accompanies or is contained in the 
notice is a statement of charges. It gives a plain and concise deserip- 
tion of the facts alleged to constitute grounds for suspension or revo- 
cation. (Seesec. 31.11 (b) (8).) 

(zd) The regulations contemplate a verified answer. (See sec. 
31.11 (b) (8).) 

(e) The regulations make provision for amendment of the state- 
ment of charges to render it more specific at the instance of the pri- 
vate party. (See sec. 31.11 (b) (8).) 
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(7) Motions to make the charges more specific and to take testimony 
by deposition are expressly provided for, and presumably other 
motions, relating to the contents of the statement of charges and the 
conduct of the hearing are implicit in the authority of the hearing 
officer. (See sees. 31.11 (b) (8) and 31.11 (b) (11).) 

(7) In view of the nature of the proce mon it is not believed that 
prehearing or preconference agreemnts as the terms are usually 
applied are applicable or necessary and they are not provided for. 

(h) The regulations make no express provision for voluntary with- 
drawal or dismissal of the proceeding by request of the private party 
after service of the statement of charges. Before charges are served, 
at the investigative stage, the person prospectively to be charged has 
opportunity to show cause why a proceeding should not be insti- 
tuted against him. (See sec. 31.11 (b) (6).) 

(2) The regulations do not make explicit provisions for discontin- 
uance or dismissal of proceedings by Department action. But such 
authority would appear to be inherent. 

(j) The regulations make no explicit provision for consent orders 
after commencement of the proceedings. Presumably, however, the 
Department could at any time discontinue the proc eeding. Likewise 
the charged person can surrender his license and if it is accepted, the 
proc eeding would abate. (See sec. 31.12.) 

(k) No ‘decision by default i is made except upon evidence submitted 
by the Government. (See sec. 31.11 (b) (18).) 

The Coast Guard adjudications above specified are governed by 
the procedural regulations prescribed by title 46, Code of Federal 
Regulations, part 137. The comments requested in question 3 relative 
to the procedural practices and rules specified are these : 

(a) Notice may be effectuated either by personal service or by reg- 
istered mail. The notice specifies the time and place of the hearing. 
It is served sufficiently in advance of the time set to give the person 
charged a reasonable opportunity to prepare his defense. (See sec. 
li 37.05- 15.) 

(6) There is no provision for intervention and the nature of the 
proceeding would afford little or no scope for intervention. 

(c) The initial pleading is more closely analogous to an indictment 
or information in a criminal proceeding than it is to a complaint in a 
civil proceeding. The initial pleading consists of charges and specifi- 
cations. A charge sets forth the gravamen of the accusation, and the 
specification states legel authority and jurisdiction, time and place of 
offense, and ultimate facts. (Seesec. 137.05-10.) 

(d) There is an arraignment and plea analogous to that in a crimi- 

nal case rather than a responsive pleading of the character commonly 
known in civilactions. (See sec. 137.09-35.) 

(e) The examiner on his own motion or on the motion of either 
ome may permit the amendment of charges and specifications to cor- 
rect harmless errors. Errors of substance may result in the with- 
drawal of the charge or specification and the service of a new one pro- 
vided that adequate opportunity for preparation of a defense is af- 
forded. (Seesecs. 137.09—5 (c) and 137.09-28.) 

(f) The regulations make specific provision for preliminary mo- 
tions, motions to amend, and motions to adjourn. (See secs. 137.09- 
27 and 137.09-28. ) 
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(¢g) The regulations make no provision for prehearing and pretrial 
conference and agreement. The nature of the adjudication affords 
little or no scope for these techniques because it is more nearly analo- 
gous to a criminal proceeding than to a civil action. 

(h) The regulations make no provision for voluntary withdrawal 
or dismissal of the proceeding by request of the private party after 
service of charges. Before charges are served, at the investigative 
- uge, the person prospectively to be charged has opportunity to show 

‘ause why a proceeding should not be instituted against him. In 
whiiaien, provision is made in certain circumstances for the voluntary 
surrender of licenses and certificates to avoid a hearing on charges and 
specifications. (See sec. 137.05-5.) 

(2) The regulations do not make explicit provisions for discon- 
tinuance or dismissal of proceedings by agency action. That such 
authority exists is perhaps implicit in section 137.09-28. 

(j) The regulations make no explicit provision for consent orders 
after commencement of the proceedings. 

Presumably, however, the agency could at any time discontinue the 
proceeding or the charged person presumably could surrender his 
license or certificate and abi ate the proc eeding except as otherwise con- 
templated by section 137.05-5 

(k) A default decision is ‘eeneail inadmissible by section 137.09- 


Or 


oo. 

The alcohol and tobacco tax adjudications above specified are gov- 
erned by the procedural regulations prescribed by title 26, C ode of 
Federal Regulations, part 200. The comments requested in question 
3, relative to the procedural practices and rules specified, follow: 

(a) Notice may be effectuated either by personal service or by 

registered mail. The notice either specifies the time and place of 
hearing (the date of the hearing to be not less than 15 days nor more 
than 30 days from service of the notice) or, in the case of proceedings 
on applications for basic permits, affords the applicant an opportu- 
nity to request a hearing subject to later notification as to the time 
and place. (See secs. 200.26, 200.37, 200.55, 200.59, and 200.61.) 

(6) There is no provision for intervention and the nature of the 
proceeding would afford little or no scope for intervention. 

(c) The initial pleading (citation) is either a notice of contem- 
plated disapproval in the case of application proceedings or an order 
to show cause in the case of revocation, suspension, etc., proceedings 
on existing permits. In either case, the initial pleading is required 
to cite the sections of law and regulations relied on for jurisdiction 
and in separate paragraphs the matters of fact or law (in the nature 
of charges and specifications) relied on to support the contemplated 
administrative action. (See section 200.55.) Forms have been pre- 
scribed for these citations. (See section 200.56.) 

(7) Since the proceedings in an application case are based on the 
application for the permit, answers are not required in such pro- 
ceedings. Unless waived by the examiner, answers are required to 
be filed in suspension or revocation proceedings replying to the 
charges in the citation and concisely stating the defense thereto. The 
answer may admit the charges in which case the examiner’s findings 
are based on the citation and answer. (See secs. 200.64 and 200.65.) 

(ec) As a matter of practice, the examiner considers and grants or 
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denies requests for the amendment of the citation. Such requests 
are presented in the form of motions and are acted upon by the ex- 
aminer under his power to regulate the course of the hearing and 
dispose of procedural requests. (See secs. 200.74 and 200.97.) 

(7) Provision is made for consideration of motions by the examiner 
with or without oral argument. Copies of motion papers must be 
served on the other party. Motions prior to hearing shall be in writing 
stating the relief applied for and the grounds relied upon and shall be 
filed within 15 d: ays after service of the citation. Motions at the hear- 
ing cy y be oral or in writing. (See secs. 200.74, 200.75, and 200.76.) 

The regulations provide not only for opportunity for com- 
elias oe » and informal settlement at any time prior to final order and 
notice ‘of contemplated action but also for prehearing conferences 
on the motion of the examiner or one of the parties to simplify the 
issues, amend the pleadings, obtain stipulations, limit expert witnesses 
and other preliminary matters. After the conference, the hearing 
examiner issues an order reciting the action taken which is binding 
during the proceeding unless modified. (See secs. 200.35, 200.3 36, 
200.37, 200.38, and 200.66.) 

(hk) Provision is made for voluntary withdrawal in application 
cases by withdrawing the application whereupon the proceedings are 
dismissed. (See sec. 200.70.) Although the respondent, in permit 
suspension or revocation cases, may waive hearing he cannot, of 
course, withdraw from the hearing unless he surrenders his permit 
in which case the surrender may or may not be accepted. (See secs. 
200.65, 200.69, 200.71, 200.72, and 200.73.) 

(z) As noted above, an application proceeding may be dismissed on 
lin of the agency if the application is w ithdrawn. (See sec. 
200.70.) Similar ‘ly, it may be dismissed in other permit proceedings 
if the voluntary surrender of the permit is accepted. (See sec. 200.73 
Proceedings may also be dismissed if an acceptable informal settlement 
isreached. (See sec. 200.36.) 

(j) The entry of consent orders is implicit in the power of the 
hearing examiner to consider stipulations, offers of settlement, or 
proposals of adjustment and hold conferences for the settlement of 
the issues by the consent of the parties. (See secs. 200.36, 200.71, 200.82, 
and 200.97. 

(4) Default adjudication would result if an applicant fails to 
request a hearing or to appear at a hearing. (See secs. 200.62 and 
200.67.) In revocation or suspension cases, etc., if the respondent 
fails to appear, the agency proceeds ex parte, introduces a prima facie 
case and the hearing examiner renders his decision thereon. (See 
secs. 200.68 and 200.69.) 

The adjudications in the Office of the Director of Practice are gov- 
erned by the procedural regulations prescribed by title 31, Code of 
Federal Regulations, part 10. ‘The comments requested in question 3 
relative to the procedural practices and rules specified are these: 

(a) Notice may be effectuated either by personal service or by regis- 
tered mail. The notice specifies the time and place of the hearing. 
It is served sufficiently in advance of the time set to give the person 


charged a reasonable opportunity to prepare his defense. (See sec. 
10.7 (b) (: 3). ) : 
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(6) There is no provision for intervention and the nature of the 
proceeding would afford little or no scope for intervention. _ 

(c) A proceeding looking to the disbarment or suspension of an 
enrollee is initiated by a statement of charges. A statement of 
charges must give a plain and concise description of the facts which 
it is claimed constitute grounds for disbarment or suspension. (See 
sec. 10.7 (b) (8).) 

(d) The respondent’s answer must be filed in writing within the 
time specified in the original notice unless there is an extension of 
time. (Seesec. 10.7 (b) (10).) 

(e) The examiner on his own motion or on the motion of either 
party may permit the amendment of charges and specifications to 
correct harmless errors. Errors of substance may result in the with- 
drawal of the charge or specification and the service of a new one 
provided that adequate opportunity for preparation of a defense is 
affored. (See sec. 10.7 (b) (9).) 

(f) The regulations make specific provision for preliminary mo- 
tions and motions toamend. (Seesees. 10.7 (b) (9) and 10.7 (b) (6).) 

(7) The regulations make provision for prehearing and pretrial 
conference and agreement. (See sec. 10.7 (b) (6).) 

(h) The regulations make no express provision for voluntary with- 
drawal or dismissal of the proceeding by request of the private party 
after service of charges. Before charges are served, at the investiga- 
tive stage, the person prospectively to be charged has opportunity to 
show cause why a proceeding should not be instituted against him. In 
addition, provision is made in certain circumstances for the voluntary 
surrender of a license to avoid a hearing on charges and specifications. 
(See sees. 10.7 (b) (1) and 10.7 (b) (7).) 

(72) The regulations do not make explicit provisions for discon- 
tinuance or dismissal of proceedings by Department action. But 
such authority would appear to be inherent. 

(7) The regulations make no explicit provision for consent orders 
after commencement of the proceedings. Presumably, however, the 
Department could at any time discontinue the proceeding. Likewise 
the charged person can surrender his license and if it is accepted, the 
proceeding would abate. (See sec. 10.7 (b) (7).) 

(7) A default decision is admissible. (See sec. 10.7 (b) (11).) 

Reference is made to the request in question 3 for comment on 
Treasury Department adjudications required by the Constitution (but 
not by statute) to be determined on the record after opportunity for 
an agency hearing. The Treasury Department has not had occasion 
to prescribe detailed procedural regulations for any adjudications 
that have authoritatively been determined to fall in this category. 
However, certain adjudications that are governed by title 26, Code of 
Federal Regulations, part 200 (which has been discussed above) are 
not explicitly required by statute to be determined on the record after 
opportunity for hearing. See the answer to question 6 (a). Further- 
more, the adjudication of the denial, revocation, suspension, or modi- 
fication of a license to acquire and hold, transport, melt, and treat, 
import and export gold, is subject to a due process hearing. The 
procedural regulations are contained in title 31, Code of Federal 
Regulations, section 92.31. The comments requested relative to the 
procedural practices and rules specified are these : 
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(a) Notice of revocation of a gold license, denial of an application 
or exclusion from an authorization is served by registered mail. The 
show cause order, an alternative procedure in the ‘ase of revocation 
or exclusion, is also served by registered mail. The notice or show 

‘ause order, advises the party, among other things, of his right to a 
hearing. If the party requests a hes aring, notification of the time 
and place i is by registered mail made sufficiently in advance to allow 
adequate time for the preparation of the defense. (See sec. 92.31 (b), 
(c), and (d).) 

(6) The regulations make no provision for intervention. 

(c) The initial pleading may be either a charging letter, sent to the 
party with the notification of time and place of hes ring, or a show cause 
order. The charging letter or the show cause or der must set forth 
the specific violations charged and include references to the specific 
laws and regulations alleged to have been violated. (See sees. 92.31 
(d) (1) and 92.31 (b) (2).) 

(d) The responsive pleading required is the answer or request for 
reconsideration, made in reply to the show cause order and notice 
respectively. (See sec. 92.31 (¢).) 

(e) The examiner may rule on amendments. Amendments of sub- 
stance may necessitate the service of new charges and the affording 
of additional time for the preparation of the defense to such charges. 
(See sec. 92.31 (d) (3).) 

(f) The sentiad ales contain no provisions dealing with specific 
types of motions. However, the use of motions is implicit since the 
hearing examiner is given broad authority to regulate the course of 
the hear ing and rule on matters ordinarily ‘brought up on motion such 
as offers of proof and procedural requests. (See sec. 92.31 (d) (3).) 

(g) The regulations provide for preliminary informal conferences 
prior to hearing, at the request of one party and with the consent of 
both, for the purpose of settling or simplfiying the issues by consent 
of the parties. (See sec. 92.31 (d) (2).) 

(A) A party may withdraw at the beginning of proceedings by not 
answering a notice or show cause order. (See sec. 92.31 (b) (1) 
and (2).) The regulations contain no other provisions for voluntary 
withdrawal or dismissal of proceedings by request of private parties. 

(i) There is no provision for discontinuance of the proceedings by 
agency act ion. 

(j) There is no provision for consent orders. 

(-) The regulations provide for default adjudication in the event 
of failure to answer a show cause order. (See sec. 92.31 (b) (2).) 
In the case of a notice of adverse action, failure to request reconsidera- 
tion means, of course, that the original decision continues in effect. 
(See sec. 92.31 (b) (1).) 

Courts-martial for maintaining discipline among Coast Guard mili- 
tary personnel are perhaps within the literal purview of question 3. 
However, this submission does not undertake to make, with respect to 
them, comments of the character specified by items (a) to (k) of 
question 3. It seems obvious that these items aaa a type of 
administrative adjudication not presented by courts-martial which are 
in form and effect criminal proceedings pertaining to military rather 
than civil functions of government. And the courts-martial procedures 
are standardized for all branches of the Armed Forces being governed 
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by the Uniform Code of Military Justice (50 U.S. C. 551 et seq.) and 
by the Manual for Corts-Martial, United States, 1951, prescribed by 
Executive Order No. 10214. 

4. The statutes prescribing (a) notice, (6) hearing, and (c) record 
of hearing for Treasury Department adjudications are those listed 
in the table following the first paragraph of the answer to question 
3. In each case the type of notice is described in the answer to ques- 
tion 3. In each case the type of hearing is a due process hearing 
governed in all respects by sections 7 and 8 of the Administrative 
Procedure Act. The type of record kept is that prescribed by section 

7 (d) of the Administrative Procedure Act, together with all find- 
‘ed decisions, orders, etc. 

5. (a) In each of the four kinds of formal adjudication discussed 
in the answer to question 3 the regulations make provision for the 
written submission of views. (See: 19 C. F. R. 31.11 (b) (12); 
19 C. F. R. 31.11 (b) (14); 46 C. F. R. 137.09-60; 26 C. F. R. 200.84; 
31 C. F. R. 10.7 (b) (24); 31 C. F. R. 10.7 (b) (25); 31 C. F. R. 
10.7 (b) (29).) 

(6) The regulations do not prescribe forms for written submis- 
sions. 

(ce) Ineach of these four kinds of adjudication the regulations make 
provision for or oa an oral submissions. (See 19 C. F. R. 
31.11 (b) (11) ; 26 C. F. R. 200.84; 46 C. F. R. edt eae F. R. 
137.09—55 ; 310. F. R. 10.7 (b) (18); 31 C. F. R. 10.7 (26).) 

(d) In none of these four kinds of proceedings do ve aieiie able 
seamclatioaia make provision for intervention. 

(e) Basic permit proceedings conducted by the Alcohol and To- 
bacco Tax Division pursuant to title 26, Code of Federal Regulations, 
part 200, are sometimes consolidated for hearings. Frequently, one 
or more permits held by the same person are placed in jeopardy by 
the same acts on the part of the permittee. Similarly, it is often 
the case that the same facts may have to be considered in connection 
with applications for additional permits and the possible revocation, 
suspension, or annulment of outstanding permits. In both of these 
situations the proceedings are consolidated for hearing. Usually, 
the attorney for the Government requests such consolidation. Some- 
times it is accomplished by stipulation. Occasionally the hearing 
examiner may consolidate on his own motion. Except as above 
stated consolidation of proceedings rarely, if ever, occurs in formal 
adjudication in the Treasury Department and the applicable regula- 
tions make no provision therefor. 

(f) In an action against customhouse broker’s license conducted by 
the Bureau of Customs the hearing offic er makes a recommended de- 
cision. (See 19C. F. R. 31.11 (b) (1 3).) 

In an action against papers granted to personnel of merchant 
vessels and motorboats, conducted in the Coast Guard, the examiner 
makes an initial decision which becomes final absent an appeal. (See 
46 C. F. R. 137.09-75.) 

In actions against an alcohol or tobacco permit pursuant to title 26, 
Code of Federal Regulations, part 200, conducted in the Alcohol and 
Tobacco Tax Division, the examiner renders recommended decisions in 
proceedings on initial applications for permits, and initial decisions, 
which become final absent an appeal, in renewal applications for per- 
mits and in suspension, revocation, or annulment proceedings against 
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permits. Where the examiner renders a recommended decision the 
initial decision is rendered by the Assistant Regional Commissioner 
of Internal Revenue. (See 26 C. F. R. secs. 200.97, 200.105, 200.107, 
and 200.108.) 

In an action against a license to practice before the Treasury De- 
partment, conducted by the Director of Practice, the regulations, 
prescribe that the examiner’s decision, if it contemplates suspension 
or disbarment, shall be in form and effect a recommended decision but 
that otherwise the examiner’s decision shall be in form and effect an 
initial decision. (See 31 C. F. R. 10.7 (b) (26) and 31 C. F, R. 10.7 
(b) (27).) 

(7) In an action against a customhouse broker’s license there is no 
appeal because the initial decision is made by the Secretary of the 
Treasury. (See 19C. F. R.31.11 (b) (14).) 

In an action against papers granted to personnel of merchant vessels 
and motorboats the examiner’s decision is appealable to the Com- 
mandant of the Coast Guard if the initial decision is adverse to the 
private party. (See 46C. F. R. 137.11.) 

In an action against an alcohol or tobacco permit the initial decision 
is appealable by ‘either party to the Director, Alcohol and Tobacco Tax 
Division of the Internal Revenue Service. (See 26 C. F. R. 200.115.) 

In an action against a license to practice before the Treasury De- 
partment, if the examiner renders an initial decision it is appealable 
by either party. (See 31 C. F. R. 10.7 (b) (28). If the examiner 
renders a recommended decision, the initial decision is rendered by 
the Secretary of the Treasury and there is, therefore, no appeal. 
(See 31 C.F. R.7 (b) (26) and 31 C. F. R.7 (b) (30).) 

6. (a) The Tre asury Department has afforded full adjudication of 
disputed administrative actions when not required by statute to do so. 
One example is afforded by proceedings pursuant to title 26, Code of 
Federal Regulations, part 200, to adjudic ate the denial of an annual 
alcohol permit pursuant to title 26, United States Code, section 5304, 
which does not specify an opportunity for a hearing as prerequisite to 
the denial of a permit. Another example is afforded by proceedings 
pursuant to title 26, Code of Federal Regulations, part 200, to adjudi- 
cate the denial or revocation of a permit to traffic in containers of 
distilled spirits pursuant to title 26, United States Code, section 5214, 
which does not specify opportunity for a hearing as prerequisite to 
such action. Full adjudication has been preseribed by regulation in 
these cases because they are readily equatable with comparable cases In 
which full adjudication is prescribed by statute. 

(6) There has been called to attention no instance of adjudication, 
governed by a statutory requirement specifying in the alternative 
either a notice or a hearing, in which it was found that notice and 
public participation in the adjudication were impracticable, unneces- 
sary, or contrary to the public interest. In most kinds of Treasury 
Department adjudication public participation would be rendered in 
admissible by the nature of the case, the participation being limited 
to parties of record. There have, of course, been instances of formal 
adjudication pursuant to sections 7 and 8 of the APA without first 
having afforded all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or pro- 
posals of adjustment because time, the nature of the proceeding, or 
the public interest was deemed to preclude that opportunity. In de- 
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termining to withhold opportunity for settlement in advance of hear- 
ing the Treasury Department has in general been guided by the com- 
ments on section 5 (b) of the APA contained in the Attorney Gen- 
eral’s Manual on the Administrative Procedure Act and by the legis- 
—_ history of that act. 

The regulations gov erning adjudication to revoke customhouse 
eee licenses contain provisions permitting the reopening of final 
decisions on the ground of newly discovered ev vidence or present av ail- 
ability of evidence not previously avail: ble. (See 19 C. F. R. 31.11 
(b) (20).) And the regulations governing adjudication to disbar 
enrollees to practice before the Treasury Department contain similar 
provisions. (See 31 C. F. R. 10.7 (b) (33).) Otherwise there are 
no typical.or commonly invoked circumstances and procedures in con- 
sequence of which a final decision or opinion in an adjudication case, 
particularly formal adjudication, is modified, amended, repealed, or 
suspended. Where it develops that a decision or opinion was errone- 
ous or for other reason should no longer stand, the decision or opinion 
would normally in some appropriate manner be changed if a proper 
purpose would be served by that action and if legal authority therefor 
existed. Action to change a decision or opinion would, of course, be 
governed by the exigencies deemed to prompt its reconsideration. In 
the circumstances the procedures would more accurately be described 
as ad hoc than uniform. 

8. There are no established procedures whereby the Treasury De- 
partment accords an interested person the right to petition for the com- 
mencement of formal adjudication. The reason, of course, is that in 
all formal adjudication in the Treasury Department, the agency is 
the moving party and the commencement of an action always threat- 
ens a detriment to the private party; for example, the revocation of a 
license or the denial of an application. With respect to the amend- 
ment or setting aside of an adjudication pursuant to the petition 
of a private party, reference is made to the answer to question 7. In 
informal adjudication the private party is frequently, perhaps more 
often than not, the moving or petitioning party. Informal adjudica- 
tion includes licensing and, as noted in the answer to question 1, the 
Treasury Department has authority to grant approximately 78 differ- 
ent kinds of licenses, permits, certificates, and comparable grants of 
authority. For purposes of this question the applicant for such a 
grant would bea petitioner. Likewise, as noted in the answer to ques- 
tion 2, each purchase and sale of United States obligations would 
appear to constitute adjudication as comprehensibly defined, and con- 
sequently the prospective purchaser would be a petitioner. Manifestly 
in informal adjudication there are no ro data to disclose the 
number of petitions received in any given year. And likewise there 
is no basis on which to predicate a comparison of the number of : adjudi- 

cations resulting from petitions filed by private parties and the number 
of vere ations resulting from actions initiated by the agency. 

With one possible exception, the Treasury Department does not 
ce formal adjudications in any of the three fields specified in 
this question ; that is: 

(a) Any military, naval, or foreign affairs functions of the United 
States. 

b) Any matter relating to agency management or personnel. 
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(c) Public property, loans, grants, benefits, or contracts. The pos- 
sible exception pertains to courts-martial for maintaining discipline 
among Coast Guard military personnel. For the reasons stated in the 
answer to question 3, courts-martial are believed not to be contemplated 
by the questionnaire. Informal adjudication is, of course, conducted 
by the Treasury Department in each of these three fields. There are 
no data or statistics on which to predicate an informed estimate as to 
what proportion the adjudications in each of these fields bear to the 
adjudications in all of these fields. With respect to some types of 
informal adjudication no statistics are compiled from original records. 
The numerous species of adjudication present widely differing fea- 
tures. And different adjudications of the same species frequently 
present variant factual, legal, and procedural problems. The public 
impact of otherwise comparable adjudications may vastly differ. Long 
records and short records are produced in what initially appeared to 
be cases of the same sort. In procedural detail, in time required, in 
the public interest affected, some types of informal adjudication ap- 
proximate formal adjudication. Others involve nothing more than 
the sale, for example, of a commemorative medal produced by the 
mint. And some informal adjudications are commenced, conducted, 
and completed in a 5-minute conversation across the desk with perhaps 
nothing more than a notation for the file of what was accomplished. 

Adjudications of the same category are conducted pursuant to dif- 
ferent statutes, in various Treasury Department subdivisions having 
opment of any common denominator by which to apportion the great 
spate of Treasury Department adjudications among the categories 
specified. And if an informed estimate were possible it is appre- 
hended that the same considerations would render it. meaningless. 
The classification of adjudication into any one of the three categories 
specified by this question proceeds from the statutes which define the 
particular subject matter and confer authority to conduct adjudications 
with respect thereto. For example, the statutes governing the Coast 
Guard constitute it a miliary organization and the adjudications 
which it conducts would clearly fall in the first category. For further 
example, the licensing administered by the Foreign Assets Control 
Division, constitute informal adjudications typically pertaining to 
foreign affairs functions of the United States as defined by the basic 
statutes which confer the licensing authority. And, likewise, adjudi- 
cations pertaining to the public ‘et (e. g., the purchase and sale of 
public-debt obligations) are properly classified in the third category 
in consequence of the provisions of the statutes relating to the manage- 
ment of the public debt. 

10. (a) It is not the practice of the Treasury Department to accom- 
pany any adjudication made after informal proceedings with a recital 
that all relevant matter presented to the agency has been considered. 

(6) In general the Treasury Department rules of procedure do not 
designate the type of submission which the agency will consider as 
relevant in adjudications. Ordinarily a party to a Treasury Depart- 
ment adjudication is free to submit and is encouraged to submit. any- 
thing that he believes to be pertinent and capable of furthering the 
contentions which he advances. Of course, in licensing application 
forms calling for designated information are commonly used. But 
an applicant is not restricted to the submission of the information 
specified thereby. 
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li. (a) Treasury Department adjudications with respect to internal 
revenue taxes and with respect to customs duties are subject to a sub- 
sequent judicial trial of the law and the facts de novo. ‘These are the 
principal, if not the only, matters contemplated by question 11 (@) 
that are adjudicated by the Treasury Department. 

Title 26 of the United States Code and title 26 of the Code of Fed- 
eral Regulations are the statutory and regulatory authority for, and 
outline the basic procedures in, internal revenue cases. In the regular 
course, an internal revenue income, estate or gift tax assessment is 
based upon a return filed by the taxpayer upon which he himself 
computes the tax. When any adjustment is proposed as a result of 
an examination, the Service issues a preliminary (30-day) letter and 
furnishes the taxpayer a copy of the report of the examining officer 
showing the adjustments proposed. Where the taxpayer disagrees, 
he is afforded an opportunity to file a brief and supporting affidavits 
to sustain the protest and an opportunity for an informal conference. 
If no agreement is reached, the taxpayer may request transfer of the 
case to the Appellate Division for its consideration. If no agreement 
is reached in the Appellate Division, the Commissioner issues to the 
taxpayer by registered mail a notice of deficiency (90-day) letter. 
Thereafter, the taxpayer has 90 days within which to file a petition 
with the Tax Court of the United States for a redetermination of the 
deficiency. (See 26 U.S. C. 6213.) Or, where the tax is paid, the 
taxpayer may file a claim for refund and bring suit in the United 
States district court or in the Court of Claims for recovery of the tax. 
(See 26 U.S. C. 7422.) 

Provisions are made for appropriate notice to the taxpayer, oppor- 
tunity for preliminary consultation and conferences, and opportunity 
to submit evidence orally and in writing. Any type of evidence may 
be collected or submitted depending upon the circumstances of the 
case and the nature of the issue presented. The hearing at the appel- 
late division level is informal. In the event the decision is adverse 
to the taxpayer, as indicated above, he may appeal to the Tax Court 
of the United States, or he may pay the tax, file a claim for refund, 
and bring suit in the United States district court or the Court of 
Claims. (See statement of the procedural rules, 20 F. R. 4621 and 
amendment, 21 F. R. 5822; Cumulative Bulletin 1955-2 921 and In- 
ternal Revenue Bulletin No. 34, August 20, 1956, p. 55, particularly 
subpt. A, secs. 601.101, 601.103 (a), (b), and (ec), 601.105, and 601.106. ) 

If the District Director believes that the assessment or collection of 
the tax will be jeopardized by delay, he is authorized, pursuant to 
section 26, United States Code, section 6861, to assess the tax imme- 
diately notwithstanding the restrictions on assessment or collection of 
income, estate and gift taxes. (See 26 U. S. C. 6213 (a).) The 
jeopardy assessment does not, however, deprive the taxpayer of his 
right to file a petition with the Tax Court. (See sec. 601.105 (h) of 
statement of procedure, Cumulative Bulletin 1955-2, p. 984, and 26 
U.S. C. 6861.) 

Title 19 of the United States Code and title 19 of the Code of 
Federal Regulations are the statutory and regulatory authority for, 
and outline the procedures in, customs adjudications. For purposes 
of customs duties, the appraiser of merchandise determines the value 
of imported merchandise and reports his decision to the collector of 
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customs. (See 19 U.S.C, 1500.) The appraisement is appealable by 
the consignee or his agent or by the collector of customs to the United 
States Customs Court. (See 19 U.S. C. 1501.) The Collector of 
Customs ascertains, fixes, and liquidates the rate and amount of duties 
on imported merchandise and gives notice of such liquidation. (See 
19 U.S.C, 1505.) Such liquidation becomes final at the expiration of 
60 days unless a protest is filed with the collector within such 60-day 
period. (See 19 U. S. C. 1514.) Upon the filing of a protest, the 
collector reviews his decision. He may modify his decision, but if he 
affirms it, he transmits the customs entry and the accompanying papers 
to the United States Customs Court for determination. (See 19 
U.S.C. 1515.) 

In the differing procedures for the collection of internal revenue 
taxes and customs duties there are provisions for appropriate notice 
to interested parties, opportunity for preliminary consultation and 
conferences, and opportunity to submit evidence orally and in writing. 
Any type of evidence may be collected or submitted depending upon 
the circumstances of the case and the nature of the issue presented. 
Any hearing would be informal. The form of the decision and the 
nature of the appeal in each of the proceedings are indicated in the 
pertinent statutory citations and in the comments above made with 
respect thereto. 

(6) Treasury Department adjudications in which its findings of 
fact are final but which are subject to appeal on questions of law are 
illustrated by proceedings to revoke customhouse brokers’ licenses 
conducted pursuant to title 19, Code of Federal Regulations, part 31. 
The authorizing statute, title 19, United States Code, section 1641 
provides that a customhouse broker whose license the Secretary of the 
Treasury has ordered revoked may appeal to a United States court of 
appeals and it specifies : 

* * * the findings of the Secretary of the Treasury as to the facts, if supported 
by substantial evidence, shall be conclusive, 

(c) The Treasury Department does not conduct adjudications as 
agent for a court. 

(d) With respect to adjudications conducted in the Treasury De- 
partment in which decisions rest solely on inspections, tests, or elec- 
tions reference is made to the pertinent information with respect to 
types of cases and authority contained in the answer to question 1. 
In adjudications presenting imspections or tests the procedures em- 
ployed have typically been developed with reference to scientific, engi- 
neering, mechanical, and like standards rather than with reference 
to forensic Bee In any case the particular technique employed 
is ordinarily the best available of those which experience has demon- 
strated to be suitable for the accomplishment of the factual determi- 
nation which is the object of the specific inspection or test. 

(e) The Treasury Department conducts adjudication in the fields of 
naval affairs and foreign affairs. With the exception of courts-mar- 
tial in the Coast Guard (concerning which comment is made in the 
answer to questions 3 and 9), all adjudication conducted in these two 
fields is informal, that is, adjudication which is not subject to sections 
7 and 8 of the Administrative Procedure Act. The categories of in- 
formal adjudication are too numerous to admit of comprehensive tabu- 
lation. Perhaps in these two fields licensing is the most significant 
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type of informal adjudication and the various kinds of licensing per- 
taining to naval affairs and foreign affairs are included in attached 
schedule A, which is discussed in the answer to question 1. There is 
no uniform or standard procedure governing the numerous and vari- 
ant types of informal adjudication. The procedures for some types 
are elaborate and well defined. Other types of adjudication may be 
very informal, perhaps requiring nothing more than an exchange of 
correspondence. In any case, the procedure governing informal ad- 
judication is that which is deemed best. adapted to the exigencies of 
the particular matter. 

(7) The Treasury Department conducts various kinds of informal 
adjudication relative to public property, loans, grants, benefits, or 
contracts. The comments made in the answer to question 11 (e) with 
respect to informal adjudication are equally responsive to question 
11 (f). 

(g) The Treasury Department does not adjudicate cases involving 
the certification of employee representatives. 

12. There are no data or statistics on which to predicate an informed 
estimate as to what proportion of the adjudication by the Treasury De- 
partment falls within each of the categories specified in eee 11. 
F _ ‘ reasons see the comment made in the answer to question 9 

The vast proportion of adjudication by the Treasury Depart- 
ment is not required by statute to be determined on the record after 
opportunity for an agency hearing. As noted in the answer to ques- 
tion 3, there are only 4 kinds of formal adjudication conducted in 
the Treasury Department. The overwhelming majority of adjudica- 
tions are informal. Since adjudication has been defined to compre- 
hend, with limited exceptions, any official act that is not rulemaking, 
it would not be feasible or useful to undertake to differentiate and 
enumerate each specific power of adjudication that has been or might 
be exercised pursuant to statutory authority. As indicated in the 
answer to question 1, the Treasury Department has authority to grant 
at least 78 different kinds of licenses, certificates, and so forth, and 
Hosanna constitutes but one of many ’ different sorts of adjudication 
conducted in the Department. 

14. It has not been observed that the problem of statutory construc- 
tion, the difficulty or ease of determining congressional ‘intent, the 
certainty or uncertainty of legislative meaning, differ significantly 
among the numerous specific statutory provisions which confer power 
to adjudicate. Accordingly, any attempt separatey to discuss each 
individual power would, it is believed, serve no useful purpose, and 
in any event, as pointed out in the answer to question 1, there are 
innumerable separate statutory provisions conferring the power to 
adjudicate on the Secretary of the Treasury or his subordinates. 

14. (a) Statutory language in the light of legislative history ordi- 
narily sufficiently manifests the meaning and intent of the Congress 
to permit proper implementation in the exercise of the power to adju- 
dicate. This objective is, of oonitnes promoted by effective cooperation 
between departmental personnel and the committees of the aanae 
and their staffs. If and when areas of uncertainty appear, remedial 
action can ordinarily be taken without delay that is seriously detri- 
mental to the public interest. 

(2) Inthe exercise of the power to adjudicate the common and ordi- 
1ary problems of meaning inevitably recur from time to time. Per- 
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haps the most difficult is that presented by the unanticipated and the 
unanticipatable development which require the application of an old 
statute to new and variant circumstances and conditions. This prob- 
lem is one for which no ready solution is to be found in any single 
technique of draftsmanship. 

(c) The congressional standards governing various powers to adju- 
dicate have repeatedly changed as the need for change or greater 
clarity has been demonstrated. The Customs Simplification Acts of 
1953, 1954, and 1956 afford notable examples. 

(7) In almost every ambit of Treasury Department. activity the 
Congress has conferred on the Secretary of the Treasury.or his sub- 
ordinates discretionary power to aijndicale. A typical example is 
afforded by title 19, United States Code, section 1618, conferring on 
the Secretary of the Treasury discretionary power to remit or miti- 
gate forfeitures incurred under the customs laws in. certain 
circumstances. 

(e) A review of the more important Treasury Department activi- 
ties does not indicate any general or significant need for greater statu- 
tory specification of standards with respect to the power to adjudicate 

confided to agency discretion. 

(7) Where and whenever a need for greater specificity or elarifica- 
tion develops with respect to any power to adjudicate conferred upon 

the Secretary of the Treasury or his responsible subordinates, it is the 
standing policy of the Treasury Department to call the matter to the 
attention of the appropriate committee of the Congress with specific 
and definite suggestions for revisions or remedial legislation. The 
drafting of the Internal Revenue Code of 1954, and of the Customs 
Simplification Acts of 1953, 1954, and 1956 afford innumerable and 
notable examples. 

15. Opportunity for negotiated settlement is ordinarily afforded 
unless it appears that a hearing, 1 ‘ather than negotiation, would give 
better promise of justice to all parties. In the nature of things, it 
is not possible to anticipate and itemize particular circumstances and 
conditions that would be deemed to warrant the commencement of ad- 
judication without advance opportunity for settlement. In deter- 
mining to withhold opportunity for settlement in advance of hearing 
the Treasury Department has in general been guided by the com- 
ments on section 5 (b) of the Administrative Procedure Act contained 
in the Attorney General’s Manual on the Administrative Procedure 
Act and by the legislative history of that act. 

16. (a) The Treasury Department gives recognition to the right of 
persons to be represented in adjudications by attor neys. 

(6) The customary procedure for effecting notice or service is by 
mail. However, in some kinds of informal adjudication, notice might 
be effectuated by other means that seem more practical or effective, 
for example, by telephone. 

7. The Treasury Department utilizes the Federal Register for 
serving or publicly announcing matters which may affect the interest 
of other persons. Other publicity media may be resorted to in appro- 
priate circumstances. One example would ‘be the press release and 
another example would be notation in one of the periodical publica- 
tions issued by the Treasury Department relative to particular func- 
tions, for example, the Internal Revenue Bulletin. 
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18. In aecord with the mtent of the Administrative Procedure Act 
and because of consider ations of economy, convenience, and efficiency, 
it is in general the policy of the Treasury Department to encourage 
the settlement of controversies by consent. Notable examples are af- 
forded by the adjudication in the Internal Revenue Service which is 
described in the answer to question 11 (a). There are no data or sta- 
tistics on which to predicate an informed estimate of the proportion 
of controversies settled by consent and the proportion settled by adju- 
dication during the past 2 yeats. See relevant comments made in the 
unswer to question 9. 

19. The best informed opinion is that declaratory orders are rarely 
if ever used in adjudication in the Treasury Department. 

20. The Treasury Department has not provided by rule for the is- 
suance of declaratory orders in adjudication because no need or de- 
mand therefor has been manifested. 

21. In general, the adjudication in the Treasury Department that is 
governed by sections 7 and 8 of the Administrative Procedure Act is 
conducted im accordance with what are generally regarded as stand- 
urd precedures and it is believed that no specialized procedural steps 
have been developed by the Department in this field of adjudication. 
However, in informa] adjudication specialized techniques have been 
developed to govern the adjudications incident to specialized pro- 
grams or functions. An individual function normally has an his- 
torical background, a statutory frame of reference, a congeries of prac- 
tical problems, and an ultimate objective signally differing from those 
of other programs. Consequently, the specialized techniques de- 
veloped to fit the needs of one function would not ordinarily be read- 
ily adaptable to the purposes of agencies administering different kinds 
of functions. This is illustrated by a comparison of the : adjudication 
incident to the collection of internal revenue and the adjudication inei- 
dent to the collection of customs duties with respect to which comment 
is made in the aiiswer to question 11 (a). 

22. There are no data or statistics on which to predicate an informed 
estimate as to what proportion of adjudication is based on (a) ques- 
tions concerning the violation of rules and what proportion is based 
on (b) matters to be decided in the particular case. Statistics of this 
character are not ordinarily « ‘compiled from original records. In many 
if not most adjudications the issue to be decided would fall in both 
categories, and classification of decisions as falling in one or the other 
would not be feasible. In adjudications incident to the collection of 
the internal revenue and to the collection of customs duties, so-called 
rulings which are published, of course, have the force and effect of 
precedents. See the answer to question 13 of part I of this question- 
alam 

The tabulation of the decisions released by examiners during the 
per viod specified is: 


1956 
1054 } 1955 } (January 
| September 


Coast Guard 1, 199 1, 359 | S30 
Aicotio] and Tobacco Tax Division 45 8 20 
Director of Practice 6 ® 2 
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24. The tabulation of decisions entered at the agency level in con- 
tested cases during the period specified is: 


| | | tg 


1954 1955 (January- 

} September) 
sh : apt oe 
Coast Guard 58 | 70 | 85 
Aleoho] and Tobacco Tax Division. . g | il i 
Director of Practice 6 | 8 3 


25. No hearings were conducted directly by the agency during 1954, 
1955, and the first 9 months of 1956. 

26. (a) During the calendar years 1954 and 1955, the agency did not 
sit for the reception of evidence in any case. 

(6) The statistics with respect to ‘decisions filed by trial examiners 
" the years specified are stated in the answer to question 23. 

c) Compiled statistics do not disclose in how many agency decisions 
on “appeal exceptions had been filed to the trial examiners’ decisions. 
The information could be derived only by examination of the original 
rec sores in the nuinerous individual cases. 

The average period of time that the cases which were decided in 
gc Cc oast Guard dur ing the calendar year 1955 were pending before 
the agency is estim: ated to be 6 days, exclusive of the period during 
which cases were pending on appeal. See the answer to question 28. 

The average period of time that the cases which were decided in the 

Alcohol and Tobacco Tax Division during the calendar year 1955 were 
pending before the agency is estimated to be 4 months. 

The average period of time that the cases which were decided in the 
Office of the Director of Practice during the calendar year 1955 were 
pending before the agency is estimated to be 20 months. 

28. (a) The average time cases were pending before the Coast Guard 
prior to assignment to the trial examiners is estimated to be 4 days. 

The average time cases were pending before the Alcohol and Tobacco 
Tax Division prior to assignment to trial examiners is estimated to be 
2 weeks. 

In cases before the Director of Practice, assignment is made to the 
trial examiners contemporaneously with the commencement of the 
cases, 

(6) The average time that cases in the Coast Guard were before the 
trial examiners in hearing and report is estimated to be 2 days. 

The average time the cases in the Alcohol and Tobacco Tax Division 
were before the trial examiners in hearing and report is estimated to be 
5 months. 

The average time the cases in the Office of the Director of Practice 
were before the trial examiners in hearing and report is estimated to 
be 6 months. In addition, a period averaging 5 months ordinarily 
elapses between the commencement of the case and the date of hearing. 
After the examiner's decision, a period of 1 month is prescribed by the 
regulations for submittals before reference of the record to the agency 
for decision on review. 

(c) The average time the cases in the Coast Guard were before the 
agency on review is estimated to be 3 months. 

The average time the cases in the Alcohol and Tobacco Tax Division 
were before the : agency on review is estimated to be 3 months. 
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The average time the cases in the Office of the Director of Practice 
were before the agency on review is estimated to be 8 months. 

29. There are no data or statistics on which to predicate an informed 
estimate as to what proportion of time at the agency level is devoted to 
rulemaking functions, as to what proportion of time is devoted to 
judicial func tions, and as to what proportion of time is devoted to all 
other functions. 


30. As modified by the chairman’s letter, November 27, 1956, the 
question reads: 

Please state the number of petitions of all kinds pending before the agency as of 
October 1, 1956. 

The information called for by this question and its subsidiaries is 
not disclosed in compiled statistics. There are at least 78 kinds of li- 
censing which are subject to Treasury Department adjudication. To 
determine the number of petitions (i. e., applications) pending on Oc- 
tober 1, 1956, it would be necessary to examine the original records per- 
taining to oebae snts in all 78 areas of licensing. And licensing is only 
1 of the 12 major groups into which Treasury Department adjudica- 
tions bene lty fall. 

“The doctrine of stare decisis is invoked in Treasury Depart- 
riven adjudications. That is to say, the objective is to ac hieve a uni- 
form and consistent application of the statutes and regulations. To 
this end, applicable precedents are regarded as controlling on points 
of law. This is readily illustrated by the so-called rulings of the 
Commissioner of Internal Revenue, which have the characteristics of 
deci ‘isions although perhaps, technically, they may be the products of 

rulemaking. They are published to provide precedents to be used in 
the disposition of subsequent adjudications, and are cited and relied 
upon for that purpose. See the answer to question 13 of section I. 

32. The decisions of the Commandant of the Coast Guard pursuant 
to title 46, Code of Federal Regulations, part 137, adjudicating the 
suspension or revocation of licenses, certificates, or documents issued 
to the personnel of merchant vessels and motorboats are made public. 
The decisions are maintained and available for inspection at Coast 
Guard Headquarters, in each district office, and in each marine-in- 
spection office where there is an officer designated to investigate disci- 
plinary matters. Each decision is distributed as promptly as pos- 
sible after it is rendered. The date of the latest decision so made 
available is April 16, 1957. 

Decisions in either formal or informal adjudication are ordinarily 
imparted to interested parties by direct communication. For exam- 
ple, an applicant for a license is informed that the application is 
granted or denied. 

Decisions in adjudication incident to the collection of the internal 
revenue and the collection of customs duties are ordinarily not made 
available to members of the public, the matter being treated as one 
of privity between the taxpayer and the Government, if not within 
the purview of the secrecy statutes. See, for example, title 26, United 
States Code, sections 6103 and 7213 (a). Of course, the substance of 
certain decisions in both internal revenue adjudication and customs 
adjudication is made available and published as rulings. 
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In such matters as the purchase and sale of sayings bonds trans- 
actions with individuals are for obvious reasons treated as con- 
fidential. 

The regulations pertaining to certain types of licensing indicate 
how information as to the identity of licensees is made publicly 
available. See for example title 31, Code of Federal Regulations, 
section 13.2, which makes available to public inspection at the Office 
of the Director of Practice the roster of all persons admitted to 
practice before the Treasury Department. 

In many areas technically constituting informal adjudication the 
decisions are not regularly published. 


ScHEDULE A 


This is a table listing the most significant grants of authority (licensing, 
permits, certificates, etc.) administered by the Treasury Department. None of 
the grants is subject to section 5 of the Administrative Procedure Act except as 
otherwise indicated in the table with respect to any grant. The table shows 
with respect to each grant the responsible activity together with the nature 
of grant, pertinent statutory citation and pertinent regulatory citation. 


| 
Nature of grant Pertinent statutory 


Pertinent regulatory 
citation 


citation 





Internal Revenue Service: 


Registration under the internal revenue narcotic law __..| 21 U. 8. C. 3220 et 26 C. F. R. 151.6. 
seq. 
Permits for manufacture and denaturation of alcohol for | 26 U. S, C. 3114_---- 26 C. F. R. 182.224, 
use of distilled spirits taxfree (sec. 5, Administrative 182.224a, 182.225, 
Procedure Act). 182.227, 182.253, 


182,254, 182.257. 

26 C. F. R. 171.2; 
27 C. F. R, pt. 1; 
1.44. 


Permit system to cover businesses of importing and | 27 U. 8. C. 203 and 
producing distilled spirits or wine, or warehousing 204. 
and bottling distilled spirits, and of purchasing for 
resale at wholesale distilled spirits, wine, and malt 
beverages (sec. 5, Administrative Procedure Act. 

Permits to regulate distribution of containers of distilled | 26 U. S. C. 2871__-_- 
spirits for other than industrial use (sec. 5, Administra- | 

| 





tive Procedure Act. 


Certificates for manufacturers of tobacco, dealers in | 26 U. 8. C. 2014, 26 C. F. R. 140 
leaf tobacco, and peddlers of tobacco. 2054, 2074. 

Certificate of label approval or exemption for a bottler | 27 U.S. C. 205..._..| 27 C. F. R., pts. 4, 
of distilled spirits, producer, blender, or wholesaler of 5, and 7 
wine, or for a brewer or wholesaler of malt beverages, 
to bottle or to remove from customs custody distilled 


spirits, wine, or malt beverages in bottles. | 

Registration of still or distilling apparatus setup (except | 26 U. 8S. C. 2810_._-- | 26C. F. R., pt. 181. 
those at refineries for refining petroleum not used in 
the manufacture of distilled spirits). 

Registration of manufacturers of tobacco, or cigars or | 26 U. 8. C. 2011, 
cigarettes, dealers in leaf tobaceo and peddlers of 2031, 2051, 2071. 
tobacco. 

Registration of importers, manufacturers, and dealers; 26 U. 8. C. 3261__...| 21 C. FB. R. 319. 
in firearms. | 


Director of Practice: Enrollment to practice before the | 5 U. 8. C. 261._...-- | 31 C. F. R., pts. 10, 


27 C. F. R., pt. 140. 





Treasury Department. 





12, 13, 14. 
Bureau of Customs: 
Registration of house flag or fannel mark of vessels--....- | 46 U.S. C, 49.2.2...) 19 C. F. R. 3.80, 3.81. 
Recording trademarks and trade mames_...._...........- | 15 U. 8. C. 1124..... 19 C. F. R. 11.15, 
| 11.16. 
Designating a common carrier as a customs bonded | 19 U. S, C. 1551__.._| 19 C. F. R. 18.1. 
carrier of merchandise. | 
Establishment of a customs bonded warehouse____...-_.| 19 U. 8. C. 1555_._-.| 19 C. F. R. 19.1-19.4. 
Issuing a customs cartage or lighterage license. ___..._._- 19 U. S. C. 1565.___-| 19 ©. P. R. 21. 1, 21.6. 
Issuing a customs broker’s license_ 19 U. S.C. 1641_____| 31 C. F. R., pt. * 
Documentation of vessels of United States (registers, | 46 U.S. C., ch. 2, ‘12.).19 ©. F. R., pts. 2 
enrollments, and licenses). | | and 3. 
Recording alien-owned vessels built in the United States. | 46 U. 8. C. 54-56_- 4 19 C, F. R. 3.47. 
Authorization for change of name of vessels of the United | 46 U. 8, ©, 51-53... _| 19.C. BF. B. 3.51, 3.52 
States. | | 
Yacht commissions to American yachts._.............--- | 46 U. 8. C. 105_-_-- | 19 ©, FP. R. 3.53. 
Cruising licenses to foreign yachts... ; 4 U.S. C. 104....-- 19 C, F. R. 3.58. 
Certificate of protection vessel owned by United States | 46 U. 8. C. 61.......| 19 C. F. R. 3.45. 


citizen. | 








Nature of grant 


Coast Guard: 


Approval certificates issued to manufacturers of life- 


saving equipment. 


Waivers of navigation and vessel inspection laws and 


regulations. 


Approval certificates issued to manufacturers of con- 
struction equipment. 


Approval certificates to manufacturers of materials - - - 


Approval certificates issued to manufaeturers of engi- 


neering equipment. 


Approval certificates issued to manufacturers of fire pre- 


yention equipment. 


Membership in Coast Guard Auxiliary 


Working conditions; manning of vessels-_ - --- 


Licenses as masters of vessels 


Licenses 


as mates of vessels 


Licenses, pilots of vessels _ - 


Leenses, radio office 


ss for vessels 


Licensed operator-passenger motorboat 


Licenses, engineers of vessels 


Licenses, officers of uninspected vessels _- 


Certificate of service for ratings other than able seaman 
or qualified member of engine department. 
Certificate as tankerman 


Certificate of service 
partment. 


as qualified member of engine de- 


Certificate of efficiency of lifeboatman 


Certificate of service to able seaman 


Continuous discharge book and certificate of identifica- 


tion. 


Certificate of registry 


Revoeable license for use of Coast Guard buildings and 


land. 


Permit to establish and operate 


tion, 


Permit 
front facility. 


Permit for a vessel to load elass A explosives (other than a 

barge used incident to loading the common carrier). 
Permit to hold a marine regatta or a marine parade 
Permit to qualified welder 
Permit to manufacturer using sabmerged arc welding - 
Certificates issued to merchant vessels 


| 460.8, C. 


Pertinent statutory 
citation 


46 U.S. C. 367, 
39la, 396, 404, 474, 
475, 481, 489, 490, 
526p, 1333. 

50 U, S. C, App. 
1275. 

(note 
preceding sec. 1). 

46 U. 8. C. 88a, 369, 
482; 50 U.S. C., 
App. 1275. 

46 U.S. C. 391, 
391a, 392, 369, 
1333, 463a. 


46 U.S. C. 391a, 


392, 411, 489, 367, 
1333; 50 U.S. C., 
App. 1275. 

46 U. 8. C. 468a_- 


1440.8. C., 
seq. 


821, et 


| 46 U. 8. C. 222, 


| 


a private aid to naviga- 
ineluding those on a bridge or a dam. | 


to load or unload class A explosives at a water- 


| 46U 


Certificates required by the International Convention 


for Safety of Life at Sea, 


1948. 


Certificate of award of number to an undocumented 


vessel (CG-1513). 


Certfficate of approval of article of ships’ 


dangerous nature). 


Approval certificates issued to manufacturers of elec- 


trical equipment. 


stores (of a | 


391a, 395, 399, 672, 
673. a 1333; 50 


U.8.C., App. 
1275. 

46 U. 8. C. 224, 226 

46 U.S. C. 224, 228 

| 460.8. C. 214, 224 

46 U.S. C. 229a, et 
seq. 

46 U.S. C. 526f 

46 U. S. C. 224, 229, 
367. 

46 U. S. C. 224a 

46 U.S. C. 672. 

46 U.S. C. 391a (6) 
(b). 

46 U.S. C. 672 


46 U. 8. C. 481 
46 U. 8. C. 672 


46 U. 8. C. 643_.- 


44. U. 8. C. 246. -_. 


14 U. 8. OC. 98 (mn). 

14 U. 8. C. 92, 33; 
33 U.S. C. 759, 
4u4. 

Executive Order. 
10173, 10277, 10852; 
50 U.S. C. 191. 

44 U.8. GC. 170... 


46 U.S. C, 454 

. 8. C. 411. 
..do 

44. U.8.C. 
395, 399, 435, 453, 
458, 474. 


Executive Order 
10402. 

46 U 

46 U 

46 U.S. C. 391a, 404, 
481, 463a. 489, 
1333; 50 U.5.C., 
App. 1275. 


362, 391a, 


BC, CBB sans -. 
)8.Cj TOs. 


j 
| 


| 46C. 
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Pertinent regulatory 
citation 


46 C. F. R., pt. 160 


33 C. F. R., pt. 19. 
46 C. F. R., pt. 154. 
46 C. F. R., pt. 163. 


46 C. F. R., pt. 164. 


F. R., pts. 50- 
61, 162. 


46 C. F. R., pts. 25, 
34, 76, 95, 162. 
33 C, F. R., pt. 5. 


| 46 C. F. R., pt. 157. 
46 C. F. R. 10.05-1, 
et seq. 
Do 
46 C. F. R. 10.05-39. 
46 ©. F. R. 10.13-1, 
et seq. 
46 C. F. R. 10.20-1, 
| @t seq. 
| 46 C. F. R. 10.10-1, 
et seq. 
46 C. F. R. 10.15-1, 
et seq. 
46 OC, F. R. 12.25-1, 
et Seq. 
46 C. F. R. 12.20-1, 
et seq. 
46 OC. F. R. 12.15-1, 
et seq. 
46 C, F. R. 12.10-1, 
et seq. 
46 C. F. R. 12,051, 
et seq. 
46 C. F. R. 12.02-1, 
et seq. 
46 ©. F. BR. 10.25-1, 
et seq. 
None. 


| 46 C. 


33 C. F. R., pts. 6 
and 68. 


33 C. F. RB. 12 


46C. 


F. R., pt. 100. 
F. R., pt. 56. 
46 C. F. R. 56.01-15. 
46 C. F. R. 2.01-5, 
31.05-1, 31.10-35, 
71.01, 71.05, 71.10, 
91.01, 91. 05. 
C, F. R. 2.01-25, 
71.75. 91.60. 
_R. 172,05-5. 


46 C.F. 


46 C. F. R., pts. 
110-113, 161. 


46C, 


R. 147.01-4. 


F. R. 146.20-85. 
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Pertinent regulatory 


eitation eitation 
Cc omg clles of the Currency: | 
Certificate of authority to commence business as national | 12 U.S, C. 27__.._....| 12 C. F. R. 4.1. 
bank (charter). 
Approval of consolidation of 2 national banks 12 U. 8. C. 33 ..-| 1I2C. FR. 4.4, 
Approval of consolidation of State banks with national ; 12 U.S. ©. 34 (a) ---- Do. 
anks under national charter. 
Approval of merger of State banks or nationa] banks | 12 U.S. C. 34 (b) Do. 
into national banks. 
Authority to establish a natianal bank branch... ..| 12 U. 8. C.36 (e) --_-| 12 C.F. R. 4.5. 
Approval of inerease in capital by national bank ..---| 12 U.8. C. 67, 58. 12 C, F. R. 4.6. 
Appsoy al of decrease of capital by national bank, or | 12 CU, Ss. C, 59; Dis- Do. 
istrict of Columbia trust company. triet of Columbia 
| Code, sec. 26-331. 
Approval of ehange of name or location by national bank_| 12 U. 8. C. 30 12 C. F. R. 4.7. 
Approval for change of location of national bank branch.| 12 U, 8. C. 26 (e)_.... None. 
Approval of conversion of State bank to national bank...) 12 U.S, C. 35__- 12C. F. R. 4.3. 


Consent to assumption of liabilities of an FDIC-insured | 12 U. 8. C. 1828 (c)_.. None. 
bank by a national bank or a Distriet bank in cases 
where capital stock and surplus of resulting bank will 
be less than the aggregate capital steck and surplus of 
all parties to the assumption of liabilities. 


Consent for operation of bank or fiduciary business by | D. C. Cede, see. None. 
corporation in District of Columbia, and for estab- 26-103 (hb). 
lishment of a branch of such corporation. 

Appointment of eonservator for national bank when | 12 U. 8. C. 203___- None. 
deemed necessary. 

A Seepage ot of FDIC as receiver for insolvent national | 12 U.S. C. 191, None. 
bank or District of Columbia bank or trust company. 1801 (¢); D.C, 


Code, sees. 26 
108 (d), 26-208. 
Approval of the issuance of preferred stock by national | 12 U.S, C, 5la, Sib._| None. 
ank and of provisions in articles of association regard- 
ing retirement of such stock. 
Waiver of capital or paid-in surplus requirements under | 12 U. 8. C. At__. None. 
certain circumstances. 
Bureau of the Mint: Licenses to acquire and hold, transport, | 31 U.S. C. io 442; | 31C.F_R., pts. # 
melt and treat import and export gold. 12 v. 8. C. 95a. | and 92. 
Bureau of Narcotics: 
Licenses to grow opium poppies (none have been issued) | 21 U. S.C, 188e 


21 C. F. R. 203.5. 


Permits to import crude opium or coea leaves seg lee 2 DS. C.1R 4,25.) oO. FR Bal. 
Permits to export narcotic drugs -- 21 U. 8. C, 182 21 C, F. R. 202.17. 


Bureau of Aceounts: Authority to be surety an bonds, etc., | 6 U. 8. C. Gat seq. 
in favor of United States, i 
Foreign Assets Control: Lieense for fiscal or commereial | 50 U.8.C. App. 5__| 5C. PF, R. pt. 500. 
transactions otherwise prohibited by regulations pertain- | 
ing to © »mmunist China and North Korea. 


| 31C, F. R, pt. 223. 


Tue SecreTary OF THE TREASURY, 
Washington, June 4, 1957. 
Hon. Wittram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear Mr. Cuarraan: There are enclosed herewith, in further 
response to your letter of November 19, 1956, 12 copies of the Treas- 
ury Department’ s replies to section rt {eepurition of functions) of 
the questionnaire on administrative organization, procedure and prac- 
tice submitted with your letter. 

Very truly yours, 
Frep C. Scrrener, Jr., 
Acting Secretary of the Treasury. 


111. Separation or Functions 


The powers of the Treasury Department are summarized in 
| the United States Government Organization Manual with citations 
of pertinent authority. It is not feasible to classify the several powers 
as executive, legislative or judicial. A Treasury Department opera- 
tion typically invokes all three kinds of power. For example, the 
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collection of internal revenue commingles the exercise of the executive 
power (e. g., appointment of revenue agents), and the exercise of the 
legislative power (e. g., promulgation of interpretative rules), and 
the exercise of judicial power or the power of adjudication (e. g., deter- 
mination of tax deficiencies). 

2. Subject to exceptions noticed in Reorganization Plan No. 26 of 
1950, note following title 5, United States Code, section 133z-15, the 
powers assigned to the Treasury Department in all of its bureaus, 
offices and officers are vested in the Secretary of the Treasury who has, 
however, for operational purposes largely delegated the powers to 
subordinates. All delegations are revocable. Some delegations with 
respect to particular subject matters or operations are general or 
plenary, and some delegations are narrow or specific, pertaining to a 
single power or duty. However, the general pattern scheme has been 
to delegate all of the powers with respect to a particular Treasury 
Department operation to the head of the office or bureau traditionally 
charged with that operation, and to redelegate along functional and 
geographical lines portions of the power to subordinates of the bureau 
head. 

3. The Treasury Department exercises investigative and prosecut- 
ing duties in six major areas of law enforcement. In each of them 
the duties entail the detection of crime, the marshaling of evidence, the 
apprehension of criminals, the preparation of recommendations to the 
Department of Justice for prosecution, and cooperation in the conduct 
of criminal cases in the courts. 

The first area comprehends the enforcement of the internal revenue 
laws and the liquor laws, including detection of tax evasion. The 
responsible organization unit is the Internal Revenue Service. Its 
authority in this particular is principally derived from title 26, United 
States Code, sections 5313, 5317, 6020, 6201, 6331, 6651, 6653, 7602, 
7605 ; and title 27, United States Code, section 202 (c). 

The second area comprehends the enforcement of the customs and 
related laws with respect to the bringing into, and removal from, the 
United States of merchandise including certain contraband and 
enforcement of the navigation laws administered by the Bureau of 
Customs. Its authority in this particular is derived from, inter alia, 
title 5, United States Code, section 28la (a), and title 19, United 
States Code, sections 3, 6, 482, 1581, and 1701. 

The third area comprehends the enforcement of navigation, vessel 
inspection, and the shipping laws to promote safety of life and prop- 
erty. The responsible organization unit is the Coast Guard. Its au- 
thority in this particular is principally derived from title 14, United 
States Code, sections 2, 89, 92, 93; and title 46, United States Code, 
sections 375,391, 391a, 892. 

The fourth area comprehends the enforcement of narcotic and mari- 
huana laws. The responsible organization unit is the Bureau of 
Narcotics. Its authority in this particular is principally derived 
from title 5, United States Code, sections 281c, 282 et seq.; title 21, 
United States Code, section 188]; title 26, United States Code, section 
7801; and title 49, United States Code, section 783. 

The fifth area comprehends the enforcement of the measures taken 
to: protect the person of the President, the enforcement of the laws 
relative to counterfeiting and the forgery of Government obligations, 
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and the enforcement of laws regulating the acquisition, possession, use, 
and so forth, of gold. The responsible organization unit is the Secret 
Service. Its authority in this particular is principally derived from 
title 18, United States Code, section 3056. 

In the sixth area, the Treasury Department is responsible for 
enforcing its foreign assets control regulations which prohibit, Amer- 
icans from engaging in unlicensed financial and trade transactions 
involving Communist China and North Korea or nationals thereof 
and also for enforcing its transaction control regulations which pro- 
hibit unlicensed American participation in offshore trade with the 
Soviet bloc in strategic materials. The responsible organization unit 
is the Foreign Assets Control of the Treasury Department. The 
above regulations were issued by the Secretary of the Treasury under 
section 5 (b) of the Trading With the Enemy. Act, title 50, United 
States Code, appendix, pursuant to the powers delegated to him by 
the President in Executive Order No. 9193. 

4. In formal adjudication (i. e., adjudication subject to secs, 7 and 8 
of the Administrative Procedure Act), the investigators and prose- 
cutors do not participate or advise in the making of decisions (recom- 
mended, initial, or final) at any stage, with one exception. In pro- 
ceedings against a customhouse broker’s license pursuant to title 19, 
United States Code, section 1641 and title 19, Code of Federal Regula- 
tions, section 31.11, the collector of customs has authority to initiate 
the investigation; he has authority to decide whether to commence 
the formal proceeding; he is the hearing officer; and he has the duty 
to make a recommended decision. 

In informal adjudication (i. e., adjudication not subject to secs. 7 
and 8 of the Administrative Procedure Act), investigative or prose- 
cuting personnel typically participate in the decision (recommended, 
initial, or final), either directly or indirectly.. That is to say, the 
views of the investigator are normally considered by the deciding 
authority as presented ex parte either in the investigative report or in 

rsonal conference. This is true at every stage, at the informal hear- 
ing, on appeal, and at the point of final decision by the chief execu- 
tive authority. For example, the Director of Practice in considering 
and passing upon an application for enrollment to practice before the 
Treasury Department considers a confidential investigative report, 
the content of which is ordinarily not made available to the applicant. 
(See 31.C. F. R. pt. 13.) A few adjudications which are not techni- 
cally subject to sections 7 and 8 of the Administrative Procedure Act 
are, nevertheless, governed by procedures analogous to those employed 
in formal adjudication. Where analogous procedures govern, the in- 
vestigating and prosecuting personnel do not participate in the deci- 
sions. See the answer to question 3 of section IT. 

5. As a matter of practice, the chief executive officials of the Treas- 
ury Department do not participate personally (a) in the initiation of 
investigations, (6) in the conduct of investigations, (c) in the prepa- 
ration of cases for prosecution after investigation, (d) in preliminary 
consultations and conferences, or (e) in formal or informal hearings. 
Although the chief executive officials do not participate personally in 
the specified proceedings, they may have a formal or technical par- 
ticipation by way of approving action, recommended to them, etc. 


6. Question 6 is inapplicable in consequence of the answer to ques- 
tion 5. 
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. In reviewing recommended or initial decisions of hearing offi- 
cers, the chief executive officials ordinarily utilize the consultative 
advice and services of their law officers who are not disqualified by 
section 5 (c) of the Administrative Procedure Act. There is no 
explicit delegation to the law officers of the duty to assist deciding 
officers in this manner. Rather it is regarded as a normal incident of 
regular duty. The extent of the service and advice depends upon the 
exigencies of the partictilar case. If the issue is one of fact and if 
the record is short and free of complexities, the deciding officer ordi- 
narily requires httle or nothing of the law officer. If the case is com- 
plex and if the record is voluminous, the deciding officer may call for a 
considerable measure of assistance. This may include analysis, 
draftsmanship, and advice on points of law and policy. 

8. It is not understood precisely what is meant by the question: 

What matters is the Treasury Department authorized by law to dis- 
pose of on an ex parte basis? The rulemaking authority of the Treas- 
ury Department could legally be exercised without according a 
hearing to persons interested or affected, with the limited exceptions 
indicated in the answer to question 4 of section I, page 8. Of course, 
the existence of the authority does not imply its exercise except in 
situations where summary action is clearly called for. The situations 
that do or might warrant such action are too varied and too numerous 
to admit of comprehensive description. Typical examples, however, 
frequently recur, One example is the announcement of the offering 
for sale of public-debt securities stating the terms including the rate 
of interest and the maturity. For obvious reasons, decisions with 
respect to the terms must be made at the last minute, thus precluding 
notice of proposed rulemaking. Other examples include an amend- 
ment to relieve restrictions, rules imperatively demanded by genuine 
and commanding emergencies, and an amendment to conform a regu- 
lation with a statutory change. As stated in the answer to question 
7 (b) of section I: 
* * * the constantly manifested objective is to increase the comprehensiveness 
of the study and analysis that goes into the formulation of a regulation. To 
this end the tendency is to encourage suggestions from private parties, to expand 
the use of advisory groups, to welcome public discussion, and to hold public 
hearings wherever it appears that public interest warrants. 

In formal adjudication the examiner is authorized by section 5 (c) 
of the Administrative Procedure Act to dispose of ex parte matters 
without affording all parties opportunity to participate. These are 
understood to include such matters as requésts for adjournments or 
continuances, the filing of papers, and requests for subpenas. (See 
cognate comments in the Attorney General's Manual on the Adminis- 
trative Procedure Act.) 

In many, if not most, of the types of informal adjudication described 
in the answer to question 1 of section II, the Treasury Department 
is authorized by law to deny the private party’s petition, application, 
claim, et cetera, without affording him an opportunity to confer or to 
be heard. Again the existence of the authority does not imply its 
exercise except in situations where summary action is clearly called 
for. To the contrary, the constant tendency is to enlarge the field of 
opportunity for persons having business before the Treasury De- 
partment to urge their views in personal conference or hearing or 
by whatever manner they may regard as most effective. This tendency 
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is perhaps most readily illustrated by the adjudication incident to the 
collection of the internal revenue as described in the answer to ques- 
tion 11 (a) of section IT. 

9. If a presiding or deciding officer consults a party on any question 
of fact or law in issue, he first affords the adversary opportunity to 
be present and participate. If, within the permissible limits pre- 
aoe by section 5 {c) of the Administrative Procedure Act, a pre- 
siding or deciding officer consults a person not a party he normally 
does not give notice to the parties and afford them opportunity to 
participate. 

10. The Treasury Department has not had occasion to formulate 
a formal interpretation of section 5 (c) of the Administrative Pro- 
cedure Act, title 5, United States Code, section 1004 (c), that it shall 
not “be applicable in any manner to the agency or any member or 
members of the body comprising the agency.” Presumably, if ques- 
tions have arisen with respect to this provision, the Treasury Depart- 
ment officers have been guided by the relevant comments in the 
Attorney General’s Manual on the Administrative Procedure Act. 

11. (a) In formal adjudication the regulations prescribe that the 
complete record shall be furnished to the final adjudicating official. 
(See 19 C, F. R. 31.11 (b) (13) with respect to actions against custem- 
house brokers’ licenses. See 46 C. F. R. 137.11-5 with respect to ae- 
tions against papers granted to personnel of merchant vessels and 
motorboats. See 26 C, F. R. 200.115 with resject to formal adjudica- 
tions in the Aleohol and Tobacco Tax Division. See 31 C. F. R, 10.7 
(b) (30) with respect to actions against licenses to practice before 
the Treasury Department.) 

11. (6) In formal adjudication the final adjudicating official is 
ordinarily furnished with a précis of the views of opposing parties. 
A précis is frequently incorporated in one of the submittals which 
each of the parties makes. Furthermore, the examiner’s decision often 
makes a précis of the opposing contentions. The final adjudicating 
official is ordinarily not furnished with a précis of the views of the 
agency investigating and trial staff except as it is revealed in the 
record. Of course, as contemplated by section 5 (c) of the Adminis- 
trative Procedure Act, the final adjudicating official is free to call 
upon any member of his organization unit who is not disqualified by 


the applicable provisions of that act to make a précis of the record 
or any portion thereof. 


‘THe SECRETARY OF THE TREASURY, 
Washington, November 4, 1957. 
Hon. Wiiiiam L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 

Dear Mr. CuairmMan: There are enclosed herewith, in further re- 
sponse to your letter of November 19, 1956, 12 copies of the Treasury 
Department’s replies to section IV (inspection of records) of the ques- 
tionnaire on administrative organization, procedure, and practice sub- 
mitted with your letter. 

Very truly yours, 
Frep C, Scripner, Jr., 
Acting Secretary of the Treasury. 
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IV. Inspection or Recorps 


1. The main categories of written submissions which are volun- 
tarily filed with the Treasury Department are: 

(a) Applications for employment. 

(6) Requests for revenue rulings and customs rulings. See the 
answer to question 13, section I, at page 15. 

(c) Petitions for the issuance, amendment, or repeal of arule. See 
the answer to question 8, section I, at page 11. 

(dz) Applications for licenses, permits, certificates, et cetera. See 
the answer to question 1, section II, at page 8. 

(e) Offers to purchase Government obligations and assignments, re- 
quests for reissue and applications for relief on account of the loss, 
theft, or destruction, of such obligations. 

(f) Submittals by informers supplying information with respect to 
violations of law and claims for awards on account thereof. See the 
answer to question 1, section IT, at page 2. 

(q) Petitions for the remission of fines, penalties, and forfeitures. 
See the answer to question 1, section IT, at page 3. 

(h) Claims sounding in tort against the United States. See the 
answer to question 1, section IT, at page 4. 

(7) Bids on public contracts with respect to which the offers or invi- 
tations are made by officers of the Treasury Department. 

(j) Applications for loans, See the answer to question 1, section 
IT, at page 5. 

2. There is attached schedule A which undertakes to list the princi- 
pal categories of documents or reports which are required to be filed 
with the Treasury Department, grouped by bureaus or offices, and 
cites with respect to each category the statutory authority. 

3. The principal matters filed by persons (not including agency 
orders, et cetera) that are available for public inspection are these: 

(a) Lists of persons making income-tax returns in each year are 
available to public inspection in the offices of district directors of 
internal revenue. (See 26 U.S. C. 6103 (f) and 26 C. F. R. 601.702 
(a) (2).) 

(5) Lists of persons paying occupational taxes under subtitle D or E 
of title 26, United States Code, are available for public inspection in 
the offices of district directors of internal revenue pursuant to the pro- 
visions and limitations of title 26, United States Code, section 6107. 
(See 26 C. F. R. 601.702 (a) (3).) 

(c) The record of seizure and sale of real estate by officers of the 
revenue is open for public inspection in offices of district directors of 
internal revenue and copies are furnished on application. (See 26 
C. F. R. 601.702 (a) (4).) 

(d) Lists of employers making annual returns on form 940 under 
the Federal Unemployment Tax Act are available for public inspec- 
tion in the offices of district directors of internal revenue. (See 26 
U.S.C. secs. 6103 (f) and 6106, and 26 C. F. R. 601.702 (a) (6). 

(e) Information returns filed pursuant to title 26, United States 
Code, sections 6033 (b) and 6034, by certain tax-exempt organizations 
and by trusts claiming charitable or other deductions under title 26 
United States Code, section 642 (c), are available for public inspec- 
tion in the offices of district directors of internal revenue in which 
they are filed. (See 26 U. S. C. 6104 and 26 C. F. R. 601.702 (a) 
(7).) 
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(7) In the case of offers in compromise in respect of income, paee 
capital stock (repealed), estate, or gift tax liability accepted on or 
after August 20, 1952, an abstract of each such offer is available for 
public inspection in the office of the information officer of the national 
office of the Internal Revenue Service. Information additional to 
that disclosed by the abstract may be made available on request. In 
the case of offers in compromise of such tax liabilities accepted before 
August 20, 1952, a copy of the abstract will be made available for in- 
spection upon request identifying the taxpayer. (See 26 C. F. R. 
601.702 (b) (1).) 

(7) Information with respect to the handling of applications for 
basic permits under the Federal Alcohol Administration Act and 
under title 26, United States Code, section 5304, is maintained for 
public inspection in the offices of assistant regional commissioners of 
internal revenue (alcohol and tobacco tax) until the expiration of 1 
year following the final action on such applications. (See 26 C. F. R. 
601.702 (b) (2).) 

(hk) There are made available to public inspection in the Office of 
the Director of Practice the roster of all persons admitted to practice 
before the Treasury Department. (See 31 C. F. R. 13.2.) 

(7) In general there is available to public inspection at the office of 
each collector of customs (a) the record of vessels of the United States 
belonging to the merchant marine; (}) records of documents of ves- 
sels of the United States; (¢) records of bills of sale conveyances, 
mortgages, and hypothecations pertaining to vessels of the United 
States; and (d) monthly lists of fine, penalty, and forfeiture cases 
under the customs and navigation laws involving amounts of more 
than $1,000 closed during the month. Subject. to certain limitations 
there is also available to inspection by accredited representatives of 
the press and trade associations at the office of each collector of cus- 
toms both outward and inward vessel manifests, crew lists, and pas- 
senger lists of vessels entering andd leaving ports in his district. 
(See 19 C. F. R., pt. 26.) 

(j) There is available to public inspection at the office of the Com- 
missioner of Customs the roster of all persons licensed as custom- 
house brokers pursuant to title 19, United States Code, section 1641. 
(See 19 C. F. R. 31.15.) 

4. As will be seen from the answer to question 3, the types of mat- 
ter that are filed and available for public inspection are not such as 
would occasion or require special notice of filing. 

5. The practice or method of making various items of public in- 
formation accessible to interested members of the public is indicated 
in the answer to question 3 with respect to each of the several items 
there noted. 

6. The most significant type of petition is that for the issuance, 
amendment or repeal of a rule. As stated in the answer to question 
8, section I, everyone has a statutory right to file such a petition. 
Where such a petition contemplates rulemaking in an area of public 
interest, the provisions of section 4 of the APA relative to notice of 
proposed rulemaking are pertinent and minimize or obviate any need 
for specially announcing that a designated person has made a par- 
ticular proposal. 
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It will be noted from the comments with respect to licensing made 
in the answer to question 1 of section II that for the most part the 
action to be taken with respect to an application in any of the numerous 
fields of licensing would not normally affect directly the interest of 
any other applicant or licensee. The licensing administered by the 
Treasury Department does not present a competitive situation. For 
example, the grant of a lawyer’s application to practice before the 
Treasury Department does not threaten or necessitate the denial of 
the application of any other person. 

7. This question appears to be directed to agencies in which author- 
ity is vested in several coordinate members, such as the Civil Aero- 
nautics Board or the Federal Communications Commission, but not 
to a department such as the Treasury, where authority is vested in the 
Secretary. 

8. There are several categories of fact information that are gen- 
erally not available to the public. There are attached schedule B 
which cites statutes that prohibit or restrict the release of information 
by the Treasury Department and indicates with respect to each the 
subject matter, and schedule C which cites the principal regulations 
that classify certain information pertaining to specified activities as 
confidential and indicates with respect to each the subject matter or 
the activity. 

One category covers information affected by Executive Order No. 
10501, November 5, 1953, pertaining to the safeguarding of official in- 
formation in the interests of the defense of the United States, and 
analogous material. Executive Order No. 10450, April 27, 1953, 
establishes the security requirements for Government employment. 
The confidential status of the employee loyalty records, which was 
specified by the Presidential directive of March 13, 1948, continues to 
be maintained. 

Other categories cover information privileged at law by criminal 
enforcement considerations, including investigative reports, accusa- 
tions preferred by members of the public relative to possible law vio- 
lations, names of informants, et cetera; proprietary secrets of the 
Government and comparable information whose value depends on 
nondisclosure, such as the secret formula for ink used in engraving 
currency; privileged secrets of private parties of which representa- 
tives of the Government have become cognizant in their official capac- 
ities (for example, the Government cannot properly impart to a 
stranger information with respect to an individual’s holdings of 
United States savings bonds, and disclosure is not made of information 
revealed by the examination of national banks such as the names of 
borrowers, et cetera) ; and certain information contained in the per- 
sonnel records of employees including military personnel of the Coast 
Guard which is not made available to the public in general for obvious 
reasons out of consideration for the employees. 

9. The Treasury Department believes that the documents pertinent 
to the several categories of information discussed in the answer to ques- 
tion 8 should not be available for public inspection. Statutory and 


regulatory authorities for withholding the documents are cited in 
‘hat answer. 
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ScHEDULE A 


This schedule lists the principal categories of documents or reports which 
are required to be filed with the Treasury Department, grouped by bureaus 


or offices, ¢ 


ind cites, with repect to each category, the statutory authority. 


INTERNAL REVENUE SERVICE 


BReturns of incom... 3.62.2. 
Declarations of estimated income___--_~~- 
Self-employment tax returns__..--------~~- 
Peete CAS POC cece ices entenne 
Gift tax return... nous nadiitenaee 
Information *eturiit...c. 262... eteeeo nn 


26 U.S. C. 6012, 6013. 
26 U. 8. C. 6015, 6016. 
. 8. C. 6017, 
.8.C, 
5. 


C. 
26 U. 8. C. 


bo to 


26 
6 
6 


* 
~~ 


b 


6019. 
6031 et seq. 


* 


BUREAU OF CUSTOMS 


Vessel manifests... 5.6. ede 

Documents required for making entry of 
vessels. 

Documents required to be filed for clear- 
ance of vessels. 

Vessel mortgages and bills of sale________- 

Documents required for making entry of 
merchandise. 


19 U.S. C. 1431 ; 46 U.S. C. 91, 92. 

19 U.S. C. 1434, 1435, 

46 U. S. C. 91, 92, 310, 311, 313, 
314, ae 

46 U.S. C. 921, 922, 1012. 


19 U. 5. Cc. 1482, 1484, 1485, 1552, 
1553, 1557. 


COAST GUARD 


Reporting obstructions 
Marys River, Mich. 
Advance notice of vessel’s time of arrival to 

captain of the port. 

Notice of North Atlantic passenger vessel’s 
route filed with collectors of customs. 

Identification marks assigned artificial is- 
lands and fixed structures on the outer 
Continental Shelf. 

Report of accident or casualty involving 
artificial islands and fixed structures on 
the outer Continental Shelf. 

Reports regarding emergency drills on ar- 
tificial islands or fixed structures on the 
outer Continental Shelf. 

Reports of accidents or casualties involving 
aids to navigation. 

Reports regarding loss or recovery of 
licenses, certificates, or documents issued 
to merchant mariners. 

Wages and effects of deceased or deserting 
seamen, accounts. 

Shipment and discharge of merchant mar- 
iners, articles. 

Reports of fires on board vessels carrying 
explosives or other dangerous articles or 
substances. 

Reports regarding containers of a particular 
type that frequently show damage, leak- 
age, or other failure. 

Reports on shipments of dangerous articles 
or substances in violation of law. 

Lists of officers of any vessel subject to pro- 
visions of R. S..4488a filed with collector 
of customs. 

Changes respecting identification or descrip- 
tion in certificates of award of number is- 
sued to an undocumented vessel. 

Log book of merchant vessels 


in channel of St. 


33 U.S. C. 474. 
50 U. 8S. C. 191. 
46 U.S. C. 738b. 


43 U.S. C. 1333. 


43 U. 8. C. 1333. 


43 U.S. C. 1333. 


46 U. 
46 U. 


8. C. 239. 
S. C. 224, 689. 


46 U. 8. C, 621, 622, 623, 624, 625. 
S. C. 564. 


S.C. 170. 


46 U. 
46 U. 
46 U. 


8. C. 170. 


46 U. 170. 


46 U. 5. 224a. 


46 U.S. C. 288. 


46 U. 


S. C. 85, 201, 202, 208, 701, 
702. 
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Reports of casualties and accidents________ 46 U.S. C. 239. 
Notice regarding emergency vessel repairs 46 U. 8. C. 391, 391a, 392, 367, 369, 
or alterations. 1333 ; 50 U. S. C. 198. 


Chief engineer’s report regarding repair to 46 U. S. C. 234. 
boilers and pressure vessels. 

Chief engineer’s report on fusible plugs in- 46 U.S. C, 234. 
serted in boilers. 

Manufacturer of class B material or ap- 46 U.S. C. 392, 411. 
pliances, affidavit of compliance with 
regulations. 

Manufacturer’s certification regarding un- 46 U.S. C. 392, 411. 
fired pressure vessel data report. 


Manufacturer's certification regarding boiler 46 U. S. C. 392, 411. 
data report. 
Notice of repairs or alterations in lifesav- 46 U.S. C. 234. 


ing or fire-prevention equipment. 

Assignment and certification of loadlines by 46 U. S. C. 85b, 88b. 
American Bureau of Shipping or other 
assigning authority. 

Certifications and affidavits of manufactur- 46 U. 
ers of boilers, pressure vessels, and class 
B materials. 

Certifications required for duplicate boilers. 46 U. S. C. 392, 411. 

Ongineer’s examination of boilers and ma- 46 U S. C. 234. 
chinery and report when in bad condition, 


Th 


. C. 392, 411. 


ete. 
COMPTROLLER OF THE CURRENCY 
Articles of association of national banks___. 12 U. S. C. 21. 
Organization certificates of national banks. 12 U. S. C. 23. 
Oaths of directors of national banks_______ 12 U. S. C. 73. 
Reports of condition of national bank_-____ 12U §8. C. 161. 
Reports of such information with respect 12 U.S. C. 161. 


to affiliates of national banks as in the 
judgment of the Comptroller of the Cur- 
rency shall be necessary to disclose fully 
the relations between the affiliate and the 
bank and to enable the Comptroller to in- 
form himself as to the effect of such re- 
lations upon the affairs of the bank. 
Reports of earnings and dividends of na- 12 U.S.C. 161. 
tional banks. Required under the Comp- 
troller’s authority to call for special re- 
ports contained in. 
Reports of declarations of dividends by na- 12 U.S. C. 163. 
tional banks. 
Reports of liquidating agents or committees 12 U. 8. C. 181, 
of national banks showing the progress of 
the liquidation. 
BUREAU OF THE MINT 


Reports by holders of gold licenses________ 31 U. S. C. 442,12 U.S. C. 95a. 
Statements accompanying deposits of gold 31 U.S. C. 734. 
at the U. S. mints and the assay office. 
Statements required in connection with pur- 31 U.S. C. 733, 442. 
chases of gold from the U. S. mints, the 
assay office, and private refiners. 
Statements required in connection with pur- 31 U.S. C. 316d. 
chases of silver from the Treasury De- 
partment. 
Affidavits and reports required in connec- 31 U.S. C. 316c, 316d. 
tion with deposits of newly mined do- 
mestic silver at the U. 8S. mints and the 
assay office. 
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BUREAU OF NARCOTICS 


Form 163 and supplements rendered quar- 26 U.S. C. 4732 (a), 6001. 
terly by manufacturers of alkaloids ex- 
tracted from opium. 
Form 168 and supplements rendered quar- 26 U.S. C. 4732 (a), 6001. 
terly by manufacturers extracting alka- 
loids for medical use from coca leaves. 
Form 169 and supplements rendered quar- 26 U.S. C. 4732 (a), 6001. 
terly by manufacturers extracting alka- 
loids from special coca leaves for use in 
a soft-drink extract. 
BUREAU OF ACCOUNTS 


Financial reports by companies licensed to 6 U.S.C. 9. 
write bonds in favor of the Government. 


FOREIGN ASSETS CONTROL 


Reports by persons engaging in transactions 50 U.S.C. App. 5 (b). 
subject to the Foreign Assets Control 
Regulations. 
Reports or documents in connection with 50U.S8.C. App. 5 (b). 
transactions authorized by specific or 
general licenses. 
OFFICE OF INTERNATIONAL FINANCE 


Reports of transactions, etc., referred to in 50 U. S. C. App. 5 (b) ; 22 U. 8. C. 
sec. 1 of Executive Order 6560, Jan. 15, 286f. 
1934, including information relative to 
claims and liabilities arising therefrom: 
and for the purpose of Executive Order 
10033, the information determined to be 
essential by the National Advisory Coun- 
cil in order to comply with official requests 
for data made by the International Mone- 
tary Fund. 

SCHEDULE B 


This schedule cites the principal statutes that prohibit or restrict the release 
of information by the Treasury Department and indicates, with respect to each, 
the subject matter. 


13° UU: Bu Ga. Weise Removal of director or officer of a banking institution. 

18. & OO: 1... Disclosure of information affecting Reconstruction Fi- 
nance Corporation. 

19%). & OC. 19S. Disclosure of confidential information generally. 

18° U, © ©, Pee Disclosure of information by bank examiner. 

26 U. & OC. GOS eas Publicity of returns and lists of taxpayers. 

26 U.S. Cy Tae tea Information contained in internal revenue returns, 


forms, ete. 


Ze Us BO. Seen ces Disclosure of information in returns and forms required 
in connection with narcotics. 

46 U. S. C. 643 (f)___. Records of discharge books and certificates issued by the 
Coast Guard. 

OO Tr. Bas: Gis Recetas Limiting exercise of subpena power against personnel of 


public vessels in admiralty suits against United States 
for damages caused by public vessels or for towage or 
salvage services. 
50 U. S. G App. 2026 Confidential information obtained under Export Control 
(c). Act of 1949. 
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SCHEDULE C 


This schedule cites the principal regulations that classify certain information 
pertaining to specified activities as confidential and indicates with respect to 
each the subject matter or the activity. 


31 C. F. R. 1.2 (e)---- 
26 C. F. R., pt. 458__-_ 
26 C. F. R. 601.702_-_- 
31 C. F. 

19 C. F. R. 

46 C. F. R. 136.13_---- 
G2. Bs Bie Bl een 


11 Federal Register 
177A-14. 

31 C. F. R., secs. 92.27 
to 92.30. 

21 C. F. R., 1946 Supp., 
206.11. 

31 C. F. R., pt., 270____ 

51 ©. Ff. R., pt. 323... 


Office of the Secretary. 

Inspection of returns, Internal Revenue Service. 

Internal Revenue Servcie. 

Director of Practice. 

Bureau of Customs. 

Marine Boards of Investigation. 

Proceedings against papers granted to personnel of mer- 
chant vessels and motorboats. 

Comptroller of the Currency. 


Bureau of the Mint. 
Bureau of Narcotics. 


Bureau of Accounts. 
Bureau of the Public Debt. 








a ©: B Oe Be Treasurer of the United States. 


Notre.—Certain other regulations prescribe procedures for obtaining nonconfidential 
information and governing responses to subpenas. Because these regulations are in general 
procedural rather than substantive they are believed to be outside the purview of the 
question and they are not cited. 


Tue SECRETARY OF THE TREASURY, 
Washington, August 19, 1957. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CHarrman: There are enclosed herewith, in further re- 
sponse to your letter of November 19, 1956, 12 copies of the Treasury 
Department’ s replies to section V (Workload and taffing Patterns) of 
the questionnaire on administrative organization, pr ocedure, and prac- 
tice submitted with your letter. 

Very truly yours, 
Frep C. Scripner, Jr., 
Acting Secretary of the Treasury. 


V. WorxKLOAD AND STAFFING PATTERNS 


1. There is no compilation of statistics and data describing the work- 
load and backlog in each separate area of rulemaking and of adjudica- 
tion. As pointed out in the answer to question 1, section I, there are 
literally hundreds and perhaps thousands of separate statutory pro- 
visions conferring rulemaking power on the Secretary of the Treasury 
or his subordinates. And as disclosed by the answer to question 1, 
section II, there are 12 major groups of adjudication in the Treasury 
Department. And one of those groups comprehends at least 78 
separate and distinct kinds of licensing. To establish reasonably ac- 
curate estimates with respect to the w orkload and backlog in each of 
the separate and distinct areas of rulemaking and adjudication would 
require original research into the basic records pertaining to most of 
the functions of the Department. This, however, does not mean that 
the Treasury Department lacks adequate control data and statistics 
for purposes of administration and supervision. They are available 





| 
| 
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but they are collated and maintained on the basis of departmental 
organization units rather than on the basis of the hundreds of separate 
and disparate functions. Attached is schedule A which lists the prin- 
cipal operating bureaus and offices of the Department and states with 
respect to each (1) the functions that are most significant with respect 
to principal workload factors, and (2) the percentage of performance 
of the annual estimated work program that had been accomplished at 
the end of the third quarter of fiscal year 1957, the most recent period 
for which complete data have been compiled. While these percent- 
ages do not definitively disclose workload or backlog data they are sig- 
nificant in that regard particularly since the estimated work program 
typically represents a projection of what was actually done in previous 
years. 

2. The major steps in rulemaking proceedings are described in 
detail in the Williams’ address, a copy of which is filed with the com- 
mittee in connection with the answer to question 3 of section I. There 
are no typical or normal time intervals allocable to the separate steps. 
A single rulemaking proceeding may be of many months’ duration, 
amounting even to years. One current example discussed in the Wil- 
liams’ address, supra, is the revision of the internal revenue regula- 
tions required by the enactment of the Internal Revenue Code of 1954. 
On the other hand, sometimes an individual rulemaking proceeding is 
commenced and completed within a matter of hours or days. A typi- 
cal example would be an amendment to conform a rule with a statutory 
change. 

In formal adjudication in the Treasury Department (of which 
there are only four types, see the answer to question 3, sec. II, at p. 
11) the major steps are (1) investigation, (2) pleadings, (3) hearings, 
(4) submittals, (5) initial or recommended decision, and (6) appeal 
or agency decision after the examiner’s recommended decision. There 
are no typical or normal time intervals allocable to the separate steps. 
Short pleadings have sometimes resulted in protracted hearings. And 
a proceeding resulting from an investigation of long duration may 
result in a default decision. In formal adjudication the cases of 
shortest duration were those in the Coast Guard and the cases of 
longest duration were those in the Office of the Director of Practice. 
(See the answers to questions 27 and 28 of sec. II.) Relatively short 
proceedings in general tend to be less complex and more routine. The 
longer proceedings are typically in a category in which there are rela- 
tively few adjudications but which frequently present controversial 
matters of relatively great complexity that are subject to ultimate 
decision by the Secretary of the Treasury. 

Informal proceedings run the gamut ranging from the highly com- 
plex to extremely simple. Some informal adjudications are governed 
by procedural requirements comparable in every respect to those gov- 
erning proceedings that are within the purview of sections 7 and 8 
of the Administrative Procedure Act. Other informal adjudications 
amount procedurally to little more than a casual conversation across 
the desk. Compiled data and statistics do not disclose the shortest or 
longest informal adjudicatory proceeding during the period specified. 
However, some licensing proceedings frequently pend for many 
months. Other informal adjudication proceedings are sometimes 
commenced and completed in a matter of minutes. As stated in the 
answer to question 2 of section IT, the purchase and sale of a United 
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States savings bond would appear to be adjudication as comprehen- 
sively defined. Such a transaction is often completed on the spot. 

3. Compiled data and statistics do not disclose the number of indi- 
vidual rulemaking proceedings and the number of individual adjudi- 
cation proceedings started and completed during the years specified. 
For the reasons indicated in the answer to question 1, it would not be 
reasonably possible to develop comprehensive statistics of this char- 
acter and in any event because of the numerous and disparate func- 
tions involved it is believed that they would not be meaningful. 

4. There have been no radical procedural innovations introduced in 
rulemaking and adjudication in the Treasury Department during the 
last 5 years. Procedural practices are, however, in a constant process 
of evolution that is molded and guided by such factors as judicial 
decision and legislative enactment. Various recommendations of the 
President’s Conference on Administrative Procedure have been 
adapted to the purposes of procedural regulations governing certain 
areas of adjudication. 

5. For the reasons indicated in the answer to question 1, it would 
not be reasonably possible to estimate the number and kinds of per- 
sonnel engaged in each specific type of rulemaking and adjudication. 
Almost every officer and employee of the Department on some occa- 
sion or another contributes directly or indirectly to rulemaking and 
adjudication, either formal or informal. As indicated in the Wil- 
liams’ address, supra, economists, accountants, and lawyers are ex- 
tensively employed in the revision of the internal-revenue regulations. 


SCHEDULE A 


This schedule lists the principal operating bureaus and offices of the Depart- 
ment and states with respect to each (1) the functions that are most significant 
with respect to principal workload factors, and (2) the percentage of perform- 
ance of the annual estimated work program that had been accomplished at the 
end of the third quarter of fiscal year 1957, the most recent period for which 
complete data have been compiled. 








! 
Performance | 
to date | 
1957 work a = Oe Ist 2d 3a 
Principal workload factors program | quarter quarter quarter 
(estimated) | Number | Per- | 
| and cent | 
amount 
Office of the Secretary 7 ; ete ; 
Office, Production and Defense Lending: | 
Loan accounts serviced and liqui- | | 
dated_ 540 540) 100 179 163 198 


Receints from liquidation of assets__ | $109, 808, 053|$84, 502, 058 77 | $30, 479, 494| $25, 020, 506) $29, 002, 058 
Comptroller of the Currency: 


National bank examinations 8, 000 5, 396 68 1, 646 1, 879 1, 871 
Branch bank examinations 5, 000 4,027 81 1, 100 1, 258 1, 669 
Trust department examinations 1, 400 902 64 Al 226 435 


Bureau of Engraving and Printing: 
United States currency notes de- 


livered (thousands) - 1, 061, 600 807, 100 76 268, 200 264, 000 274, 900 
Federal Reserve notes delivered { 

(thousands)__ | 576, 500 424, 100 74 149, 600 149, 000 125, 500 
Postage and other stamps delivered 

(thousands) | 48, 518,800) 35, 361, 200 73\ 12,963,100) 12,415,900, 9, 982, 200 
Securities delivered (thousands) _--.- 99, 100 73, 400 74 25, 300) 23, 400) 24, 700 


Fiscal Service: Bureau of Accounts: 
Depositary receipts for taxes proc- 


essed... 8, 500,000) 6, 589, 254 78 2,178,705) 2,224,702 2, 185, 847 
Accounting items processed 5, 378,000 3, 873, 837 72, 1, 288,147) 1,299,008) 1, 286, 682 
Depositaries supervised - 3, 685 3, 696 3, 651 3, 678 3, 696 
Checks issued 239, 427, 500 159, 902, 658 67, 49, 489,913) 50,951, 639) 59, 461, 106 


Savings bonds issued ____- 2,900,000 2,204,298 7 723,986| 773,450! 706,862 
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Principal workload factors 


Office of the Treasurer, United States: 
Government, checks paid_. 
Check claims cases___. 
Bureau of the Public Debt: 
Savings bonds issued_____- 
Savings bonds retired_ 
Regular Treasury securities issued - 


Interest checks issued __- 


Outstanding public debt securities _| 


Bureau of Customs: 


| 
| 
1 





to date 
| 1957 work 
program } 
(estimated) | Number } 
and 
amount 


| 
368, 130, 000 259, 791, 000) 
191,000, | 135, 624 


96, 190, 000! 69, 823, 117 
96, 050,000 74, 147, 352 


-| 3, 000, 000) 2, 584, 675 
Regular Treasury securities retired __| 


3, 200,000) 2, 433, 099 
7, 400,000! 4,971, 585 


Carriers arriving from foreign coun- | 


tries 
Persons arriving from foreign coun- 
tries 
Formal entries of merchandise filed 
Informal entries of merchandise 
filed i 
Packages examined _ 
Total customs receipts (thousands) 
Internal Revenue Service: 
Rulings and advisory opinions_- 
Tax returns filed_. 
Tax refunds and credits process sed 
Delinquent accounts closed _. 
Office and field audits completed 


Tax fraud and special investigations | 


Additional taxes collected and as- 
sessments (thousands) 
Gross revenue collections 
sands) . Glas whey 
Bureau of Narcotics: 
Cases completed for prosecution 
Convictions. 
U. 8. Secret Service’ 
Counterteiting, check forgery, 
and other cases investigated and 
closed. & 
Convictions 
White House Police and guard posts 
maintained - . 
Bureau of the Mint 
Coins manufactured (thousands). 
Coins delivered (thousands) 
U. 8. Coast Guard: 
Number of assistance cases__. 
Persons saved or rescued... 
Vessels boarded and 
amined. . at 


(thou- 


bond | 


papers ex- | 


37, 700, 000| 28, 762, 069 


135, 090, 000) 99, 053, 615 
1, 122, 000) 835, 369 
| 


3, 500,000) 2, 753, 664 


1, 360,000! 1,936, 140 
$1,050,000! $803, 847 
65, 000! 45, 777| 


91, 750, 000) 58, 434, 559 
36, 325, 000) 13, 361, 065 
2, 500, 000) 2, 129, 400) 
2, 266,000) 1, 670, 886) 
35, 700 21, 984) 


$2, 330, 000| $1, 860, 032| 
| $79, 726, 000'$54, 487, 290 


2, 300 1, 393 

‘ 1, 235 

| 

44, 460 25, 201) 

2, 064 

| 134 128 
1, 400, 900) 1, 603, 000 


1, 400,000) 1, 523, 000) 


22, 575 16, 563) 
3, 935 1, 459 
140, 000) 90, 408 


474, 697, 733) - 


Performance 


Ist 
quarter | 
Per- | 
eent 


1 | 
71) 85, 390, 000 


2d 3d 
quarter quarter 


| 
85, 332,000; 89, 069, 000 


71 42, 472 45, 722 47, 430 
73) 22, 288,038 28, 360, 323) 24, 174, 756 
77| 24, 696, 630) 23, 816, 751| 25, 633, 971 
86| | 765.431! 809,304) 1,009, 940 
76| 726,840 739,335; | 966, 924 
67) _1, 540, 54/1, 865, 532) _ 1, 565, 509 
476, 487, 854/475, 196, 369|474, 697, 733 
76| 11,736,623 8,974,073| 8, 051,37 
73) 41, 264,418) 30, 350,704) 27, 438, 493 
75, | 274,608, | 292,379 | 268, 382 
79| 971,325, 930,974) 851, 365 
76| 342,528] 370,879| 322, 733 
77| $256,324! $307,693| $239,830 
70}  14,511/ ~=—«-13,760| +~—Ss«:17, 497 
64| 7,150,293) 6,045, 672! 45, 238, 594 
37| 1.431,911| | 249, 221! 11, 699, 933 
85 ' 796,405 723,838] | 609, 157 
74, 625,630;  543.316| 501, 931 
62! 7, 278| 7,310 7, 396 
80} $591,703; $585,861) $682, 468 


68! $16, 088, 59 





1$14, 291, 1/09%24, 107. 5 


347 540! 506 
dick | 352 472! 411 
| | | 
| 
57 &, 781) 8, 114) 8, 306 
651) 705) 708 
96 134 134| 128 
114} 551, 000 637, 000 415, 000 
109 536, 000 657, 000 330, 000 
| 
73 8, 258 4, 852) 3, 453 
7 870 385) 204 
65 73, 208 12, 010) 5, 000 


Tue SECRETARY OF THE 


TREASURY, 


Washington, September 4, 1957. 
Hon. Witi1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 
Dear Mr. Cuatrman: There are enclosed herewith, in further re- 
yonse to your letter of November 9, 1956, 12 copies of the Treasury 

Tenarteneat’s replies to section VI (uniformity of administrative 
procedure) of the questionnaire on administrative organization, pro- 
cedure and practice submitted with your letter. 

Very truly yours, 

Frep C. Scripner, Jr., 
Acting Secretary of the Treasury. 
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VI. Unirormity or ADMINISTRATIVE PROCEDURE 


The Treasury Department has had no special project calling for a 
review of the rulemaking and adjudication procedures of other agencies 
of the Government. A judicial decision approving or disapproving a 
particular procedural practice of another agency is accorded ap- 
propriate respect in any comparable area of adjudication in the 
Treasury Department. If a modification of Treasury practice should 
be indicated it would be undertaken. The recommendations of the 
President’s Conference on Administrative Procedure have been con- 
sulted in the revision of old regulations and the promulgation of new 
regulations. In this connection see our answer to question 21 of 
section IT. 

The overwhelming proportion of the administrative functions of 
the Treasury Department are performed pursuant to specific statutory 
procedures having specific application only to the Treasury Depart- 
ment. This is apparent upon the consideration of the fact that the 
principal administrative functions of the Treasury Department pertain 
to monetary and fiscal affairs, the collection of internal revenue, the 


collection of customs duties, and the specialized activities of the Coast 
Guard. 





THE SECRETARY OF THE TREASURY, 
Washington, Auqust 27, 19.37. 
Hon. Witr1aMm L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CuatrmMan: There are enclosed herewith, in further re- 
sponse to your letter of November 9, 1956, 12 copies of the Treasury 
Department’s s replies to section VIT (Rules for Admission to Practice 
and for Avoidance of Conflict of Interests) of the questionnaire on 
administrative organization, procedure and practice submitted with 
your letter. 

Very truly yours, 
Frep C. Scrrpner, Jr., 
Acting Secretary of the Treasury. 


VII. Ruwies ror Apmission TO PRACTICE AND FOR AVOIDANCE OF 
ConFuict oF INTERESTS 


Admission to practice before the Treasury Department is gov- 
waa by title 5, United States Code, section 261 and title 31, Code 
of Federal Regulations, parts 10, 12, 13, and 14. There may be en- 
rolled without examination as to technical competence lawyers, certi- 
fied public accountants and former officers of the Internal Revenue 
Service who occupied designated positions of high level responsi- 
bility. In addition, persons who have demonstrated technical compe- 
tence in previous civil service employment by the Treasury Depart- 
ment may be enrolled without written examination prov ided that the 
employment was of continuous duration for at least 7 years or was 
in 2 or more terms aggregating not less than 10 years. Applicants 
who fall in none of these categories may be enrolled if they pass a 
written examination. Lawyers are enrolled as attorneys and non- 
lawyers are enrolled as agents. 
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An applicant is required to file with the Director of Practice an 
application on a form that calls for his identification, a description 
and location of his practice, his qualifications, references, and com- 
parable matters. Upon receipt of the application the Director of 
Practice grants a temporary acuaal if the applicant is a lawyer or 
a certified public accountant, if the application is regular on its face, 
if the averments of fact made therein, if true, would warrant issu- 
ance of a license, if nothing of record before the Director of Practice 
indicates the averments to be untrue, and if there is nothing before 
the Director of Practice to indicate that the applicant does not have 
a good character. If a temporary license is not granted, the Director 
of Practice accords the applicant an opportunity by correspondence 
or conference to correct any deficiency in the application. Upon the 
granting of a temporary license the Director of Practice refers the 
application to the Intelligence Division of the Internal Revenue 
Service for investigation as to the truth of the averments made in 
the application and as to the character of the applicant. Upon com- 
pletion of investigation, the Intelligence Division sends the resultant 
report to the Director of Practice for consideration. If the applica- 
tion and the investigative report are favorable to the applicant, the 
temporary license is replaced with a permanent license, replacement 
normally being accomplished in due course without the necessity of 
special request or petition on the part of the applicant. If the appli- 
cation and investigative report are not favorable to the applicant, 
the Director of Practice by letter notifies the applicant of the ap- 
parent deficiencies and accords the applicant opportunity to show 
cause why a permanent license should be granted, the nature of the 
opportunity being determined by the character of the questions pre- 
sented by the deficiencies. A controverted question is not determined 
adversely to the applicant by the Director of Practice without ac- 
cording the applicant the opportunity for a hearing. 

If the Director of Practice denies an application, his decision is 
appealable to the Secretary of the Treasury. 

In general an enrollee is authorized to represent any party having 
business before the Treasury Department in any matter constituting 
sractice. However, in many matters before the Internal Revenue 
Service the filing of a power of attorney is also required. 

Customhouse brokers are licensed pursuant to title 19, United States 
Code, section 1641, and title 19, Code of Federal Regulations, part 31. 
An examination as to technical competence is prescribed. Otherwise 
the procedures are in general analogous to those governing enrollment 
to practice. A customhouse broker typically acts for his absent prin- 
cipal in making customs entry of an importation at the port of entry. 

2. Incumbent officers and employees of the Treasury Department 
are subject to the conflict of interest prohibitions contained in title 18, 
United States Code, sections 281 and 283. With rather limited and 
narrow exceptions, they prohibit a Government employee from acting 
as attorney against the United States in any matter pending before 
the executive agencies and the courts. The Department has a general 
rule, codified in Department Circular No. 828, dated January 4, 1954, 
which provides that no employee shall accept any outside employment 
without first obtaining the approval of the head of his bureau, office, 
or division. Approval is not granted if it is believed that a conflict 
of interest might arise from the proposed outside employment. Bu- 
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reau heads have in some cases issued instructions indicating situations 
in which permission will not be granted. 

With respect to former officers and employees, there follows a 
Treasury Department memorandum to the press, dated February 16, 
1952 relating to practice before the Treasury Department by former 
employees. See also in this connection title 31, Code of Federal Regu- 
lations, section 10.2 (a) (2). 


PRACTICE BY FORMER EMPLOYEES 


FEBRUARY 15, 1952. 

The statutes prohibit a former employee, for 2 years following his employ- 
ment, from prosecuting a claim against the United States which was pending 
while he was employed. A claim against the United States is a demand that 
the Government pay money. Most tax controversies are not claims against 
the United States. They are the opposite. They are claims by the Govern- 
ment that the taxpayer owes money. No statute prohibits a former employee 
from acting as attorney for a taxpayer against whom the Government makes a 
demand for additional tax. 

Thus the statutes draw a sharp distinction between claims against the Gov- 
ernment and claims by the Government. In the former case the Treasury De- 
partment has not, and could not, permit a former employee to represent a tax- 
payer within the 2-year period. The Congress has laid down the rule. 

The Treasury Department in the exercise of its power to regulate prac- 
tice before it has imposed restrictions on its former employees that go beyond 
the prohibitions enacted by Congress. The Treasury regulations prohibit a 
former employee from representing a taxpayer in any case if he worked on that 
ease for the Government, irrespective of how long he has been out of Government 
service, and irrespective of whether the case is a claim by the United States 
or a claim against the United States. 

The Treasury Regulations require a former employee, during the 2-year period 
following his employment, to file an application for consent to represent a tax- 
payer in any matter which was pending while he was employed. The applica- 
tion must set forth information to show that his representation of the taxpayer 
would not violate any statute or regulation. The statements made in the appli- 
cation are checked against the official records. The granting of the consent 
follows as a matter of course if the application and the investigation show that 
no violation would be occasioned. In no sense does the granting of a consent 
constitute a waiver of any statute or regulation. The Treasury Department is 
without power to waive the statutory prohibitions some of which carry criminal 
penalties (18 U. S. C. 284), although some do not (5 U. S. C. 99). 

In short, the rule is that a former employee has the right within 2 years 
following termination of his Government employment to represent a taxpayer 
from whom the Government is endeavoring to collect taxes, provided that the 
employee did not work on the case for the Government. And this has been the 
rule for at least 25 years. It finds its analogy in the conflict of interest rules 
which govern practice before the courts. The fact that a different rule governs 
the prosecution of claims against the United States is attributable to express 
statutory provisions. 


I. What the law prohibits 


1. United States Code, title 5, section 99: Makes it unlawful for any person, 
within 2 years after leaving the Government, to prosecute any claim against 
the United States which was pending while he was in the Government. 

2. United States Code, title 18, section 284: Makes it a felony for any person, 
within 2 years after leaving the Government, to prosecute any claim against the 
United States involving a subject matter with which he was connected while in 
the Government. 


IT. What the law does not prohibit 


1. The law deals with nothing but claims against the United States. 
2. Most tax matters which attorneys handled for clients with the Bureau 
of Internal Revenue do not involve claims against the Government. For exam- 











SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1063 


ple, resisting the assessment of a deficiency is not a claim within the meaning 
of the law. 

3. Hence, the laws dealing with practice by former employees have no appli- 
cation to most tax matters which attorneys handle for clients with the Bureau of 
Internal Revenue. 


III. Treasury restrictions on practice by former employees 


1. Treasury rules impose prohibitions on practice by former employees which 
go far beyond the prohibitions imposed by Congress in laws. These rules have 
been in effect since 1886, and have contained substantially the present pro- 
hibitions since 1924. 

2. Treasury rule: Every former employee is prohibited forever from acting 
as attorney or agent in any matter to which he gave personal consideration or 
as to the facts of which he gained knowledge while in the Government. This 
prohibition is supplemented by a requirement that for 2 years after leaving the 
Treasury a former employee must obtain the Department’s written consent to 
act in any matter which was pending during his employment. 

3. Granting of consent: 

i. Application for consent is made on form 901. 

ii. Applicant must file declaration (@) that he gave matter no personal 
consideration and had no knowledge of facts involved while employed in 
the Department, and (b) that his handling of the matter is not prohibited 
by law. 

iii. Application is referred to office in which matter was pending during 
employment for investigation to determine whether records and files show 
personal consideration or knowledge of facts. 

iv. If there is no evidence of personal consideration or knowledge of facts, 
and if no law or regulation would be violated, consent is granted. 

IV. Law is never waived 

1. Treasury has no power to waive requirements of laws and never attempts 
to do so, 

2. Treasury never waives prohibitions against practice contained in its own 
rules. 

8. Treasury rules require consent to handle certain cases, but consent is never 
given where any law prohibits the applicant from acting. 

V. Conclusion 


1. No law prohibits a former employee of the Treasury from handling with 
the Bureau of Internal Revenue any of the vast multitude of matters that are 
not within the narrow field of “claims” against the United States. 

2. Under Treasury rules a former employee is prohibited forever from han- 
dling a matter which he personally considered, or of which he’ gained knowledge 
of the facts, while in the Government, whether or not the matter is a “claim.” 

3. The Treasury rule is supplemented by a requirement that during the first 
2 years after leaving the Department a former employee must obtain consent 
to handle a matter which was pending while he was in the Department. 

t. The granting of consent is in no sense a waiver of anything. The require- 


ment that consent be obtained is merely a method of policing the prohibitions of 
the laws and Treasury rules. 


3. The Treasury Department has undertaken. no special project to 
mawe its procedures in these matters uniform with those of other agen- 
cies of the Government. The Department’s own rules and practices 
are the product of and reflect a long and broad experience in this field. 
Standards of Admission for Practice Before Federal Administrative 
Agencies (Vom Baur, 1953) comments: 


The [Treasury] Department as such conducts no formal adversary proceed- 
ings. However, [31 CFR] part 10 contains elaborate provisions comparable to 
the Federal Rules of Civil Procedure for the disbarment of enrolled agents, 


attorneys, and other persons, including hearings before examiners under the 
Administrative Procedures Act. 








1064 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


THE SECRETARY OF THE TREASURY, 
Washington, August 5, 1957. 
Hon. Wiii1aM L. Dawson, 
Chairman, Conunittee on Government O perations, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuatrman: There are enclosed herewith, in further re- 
sponse to your letter of November 19, 1956, 12 copies of the Treasury 
Department’s replies to section VIII (exemptions from the Adminis- 
trative Procedure Act) of the questionnaire on administrative organi- 
zation, procedure, and practice submitted with your letter. 4 

Very truly yours, 
Frep C. Scripner, Jr., 
Acting Secretary of the Treasury. 


VIIL. Exemptions From tHe ADMINISTRATIVE Procepure Acr 


1. None of the functions of the Treasury Department is exempt 
from any of the provisions of the Administrative Procedure Act ex- 
cept as specified therein. Pursuant to the provisions of section 2 (a) 
the courts-martial of the Coast Guard are exempt from all the require- 
ments of the act except those prescribed by section 3. The military, 
naval, and foreign affairs functions of the United States that are con- 
ducted in the Treasury Department principally through the Office of 
International Finance, the Coast Guard, and the Bureau of Customs 
are by the terms of section 4 exempt from its provisions. Likewise the 
functions of the Treasury Department relating to agency manage- 
ment, personnel, and public property, loans, grants, benefits and con- 
tracts are by the terms of.section 4 exempt from its requirements. 
There are only four types of adjudication in the Treasury Depart- 
ment that are required by statute to be determined on the record after 
opportunity for an agency hearing. None of these 4 kinds of adjudi- 
cation is within the purview of any of the 6 exceptions specified by the 
first paragraph of section 5 of the act. 

2. As above indicated, the only functions of the Treasury Depart- 
ment that. are exempt from various procedural requirements of the 
Administrative Procedure Act are those which come within the pur- 
view of general exemptions specified by the act itself. Presumably 
the reason for these general exemptions was the legislative determina- 
tion that the particular procedures were not well suited to govern 
the types of official activity within the purview of the general exemp- 
tions. 


THe SECRETARY OF THE TREASURY, 
Washington, October 10, 1957. 
Hon. Witz1aM L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 

Dear Mr. Cuatrman: There are enclosed herewith, in further re- 
sponse to your letter of November 19, 1956, 12 copies of the Treasury 
Department’s replies to section IX (court decisions affecting agency 
functions) of the questionnaire on administrative organization, pro- 
cedure, and practice submitted with your letter. 

Very truly yours, 
Frep C. Scrrpner, Jr., 
Acting Secretary of the Treasury. 
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IX. Courr Decisions Arrectine AGENCY FuNcrions 


At its early sessions, the Supreme Court rendered decisions that 
have had impacts, direct, or indirect, on the methods selected for the 
performance of the numerous and diverse statutory duties imposed 
on the Secretary of the Treasury and his subordinates. In Olney v. 
Arnold ((1796) 3 Dall. 308), the Court considered whether a collector 
of imports was warranted in rejecting a bond for duties where it 
appeared that a former bond was due and unsatisfied. In Priestman 
v. United States ((1800) 4 Dall. 28), the Court passed on the seizure 
by the collector and the forfeiture of 203 silver watches and kindred 
items for violation of section 19 of the act of February 18, 1793 (1 
Stat. 313). In Hodgson v. Dexter ((1803) 1 Cr. 345), the Court 
held that a former Cabinet officer was not personally liable on a con- 
tract made under his seal as agent of the Government. In Little 
et al. v. Barreme et al. ((1804) 2 Cr. 170), the Court decided that a 
commander of a ship of war acting under instructions of the Presi- 
dent was liable in damages to a person injured by his action where 
the instructions were-not warranted by statute. In Sthreshley and 
Obannon v. United States ((1807) 4 Cr. 168), the Court ruled that 
the power of a collector of revenue to collect outstanding duties ceased 
upon his removal from office and developed upon his successor." 

These and other early cases laid down the first judicial guides for 
administrative practices. Since they were decided, every session of 
the Supreme Court has produced decisions and opinions in the light 
of which the techniques employed in rulemaking and adjudication 
have undergone constant development and refinement. Likewise, the 
decisions of inferior courts and tribunals have a marked influence 
on the administrative process. Furthermore, judicial decisions with 
respect to programs supervised by agencies other than the Treasury 
Department frequently affect, immediately and directly, the conduct 
of the public business in this Department. When a particular prac- 
tice of another agency meets with judicial condemnation or appro- 
bation, the decision is accorded appropriate attention by responsible 
officers of this Department where analogous problems are presented. 
Judicial decisions define essential elements of the procedures followed 
in the collection of customs duties, the management of the public 
debt, fiscal transactions, many activities of the Coast Guard, licensing, 
criminal investigations, in fact, in the performance of all of the duties 
and functions of the Department. Perhaps this is most readily illu- 
strated in our highly developed and complex tax structure and the 
operations conducted within its framework. During fiscal year 1957, 
over 59,000 rulings and advisory opinions were issued by the Internal 
Revenue Service, and every one of them was in large part the product 
of that great body of tax law found in decisions of the Supreme 
Court, the courts of appeal, the district courts, the Tax Court, and 
the Court of Claims. 

There are literally hundreds of relevant, pertinent, and significant 
decisions of major impact. To identify, classify, and evaluate them 
in the terms contemplated by the questionnaire would be a major re- 
search project for which resources are not available. This is appar- 
ent upon consideration of the bulk of the source material alone. The 
decisions of the Supreme Court are now published in 354 volumes of 
official reports. Decisions of lower Federal courts since 1880 are now 
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published in 698 volumes of the National Reporter system. Decisions 
of district and circuit courts prior to 1880 are reported in 30 volumes. 
The foregoing volumes do not include the reports of the United States 
Board of Tax Appeals (47 volumes), the reports of the Tax Court 
of the United States (26 volumes to date), earlier decisions of the 
Court of Claims (135 volumes to date), earlier decisions of the United 
States Court of Customs and Patent Appeals (43 volumes to date), 
or the reports of the United States Customs Court (37 volumes to 
date). Undoubtedly, research would reveal that every one of these 
volumes contains decisions that have left their mark on administra- 
tive rulemaking and adjudication. 

We must respectfully submit that it is not feasible for the Treasury 
to “cite all major court decisions affecting agency procedural func- 
tions” of the Treasury Department and to make with respect to each 
of them (1) a “reference to particular agency function affected,” (2) 
a “synopsis of court opinion,” and (3) an “explanation of modifica- 
tions in agency practices adopted because of court decision, including 
relevant dates of court decisions and of agency procedural changes, 
and nature of changes.” 


x 








” 


